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Introduction

Americans are living longer and many of those who reach normal retirement (age 65) continue to engage in some form of full or part-time employment.  Projections by the U.S. Census Bureau indicate that those age 65 and older will represent 12.6% of the population (34.7 million) in the year 2000, 13.2% in 2010 and 20% of the population (69.4 million) by the year 2030.  At the same time, the U.S. Census Bureau reported for the year 1996 that 11.6% of the labor force was over age 65.  The number of those age 65 and older who will continue to work following retirement is projected to increase during the coming decades.  

With the increasing life expectancy of the general population along with the growth in the number of those continuing to work following retirement, there is reason to consider certain of the forms of economic security available to those workers.  The following will examine the level of coordination that currently exists between state Workers’ Compensation programs and the federal Social Security program and offer some observations relative to a possible coordination approach.  It is recognized that Workers Compensation and Social Security do not represent the only forms of economic security available to retired workers.  However, the subject of benefit coordination between these two programs is sufficiently complex without consideration for other forms of income replacement to which a retired worker may be entitled.  

Any discussion relative to an appropriate level of benefit coordination between these programs requires recognition of two basic perspectives.  The first perspective is the level of Workers’ Compensation entitlement that should continue for a worker disabled prior to retirement who subsequently becomes eligible for Social Security retirement.  The second perspective is the scope of benefit entitlement that should exist for those who continue employment following retirement and claim benefits for a work-related injury after qualifying for Social Security retirement.

To set the stage for examining the various levels of entitlement, this article begins with an overview of the benefits available through the Social Security program and those similarly available through the state Workers’ Compensation program.  The examination of the Social Security program includes a review of current offset provisions that exist at the federal level.  The focus then shifts to an examination of the various offset provisions enacted at the state level to reduce Workers’ Compensation benefits when Social Security disability and/or retirement benefits are being paid.  This review includes an examination of those states that terminate entitlement when the worker qualifies for federal Social Security retirement benefits.  

The article concludes with a discussion of how certain benefits available through Workers Compensation might be coordinated with Social Security retirement benefits so as to achieve both a level of equity between the two programs while maintaining an adequate level of income replacement for the individual worker.  The concluding observation includes an example of statutory language that may serve as a discussion point for policymakers interested in addressing the issue of benefit coordination.


Social Security Old-Age, Survivors and Disability Insurance

The Social Security Old Age, Survivors, and Disability Insurance (OASDI) program provides protection against the loss of earnings resulting from retirement, death or disability.  The OASDI program consists of two separate parts which pay monthly benefits to workers and their families – Old-Age and Survivors Insurance (OASI) and Disability Insurance (DI).  Under OASI, monthly benefits are paid to retired workers and their families and to survivors of deceased workers.  Under DI, monthly benefits are paid to disabled workers and their families.

OASDI benefits are computed on the basis of prior earnings.  Benefits payable for disability or retirement are designed to replace approximately 42% of earnings for the average wage-earner.  A higher replacement percentage (55%) is calculated for the low wage-earner and a lower replacement rate (25%) is computed for the high wage-earner.  The current monthly maximum disability benefit for an average wage-earner (one earning $29,732 in 1999) is $1,024.  This is the workers Primary Insurance Amount (PIA).  A dependent spouse is entitled to one-half of the workers’ PIA with an additional amount payable for dependent children.  Monthly Social Security benefits are subject to a maximum amount of 175% of the workers’ PIA.  For an average wage earner with a spouse and dependent children, the maximum monthly entitlement would be $1,792 in 1999.  

Benefits payable through Social Security are also subject to an annual cost-of-living adjustment.  The amount of the annual adjustment is based on the percentage increase in the Consumer Price Index (CPI) in the 3rd quarter of the current year relative to the corresponding quarter in the preceding year.  Benefits are adjusted effective October 1 of each year. 

For purposes of the federal law, “disability” is defined as the “inability to engage in any substantial gainful activity by reason of any medically determinable physical or mental impairment which can be expected to result in death or which has lasted or can be expected to last for a continuous period of . . . 12 months.”  Disability benefits are payable – following an initial five-month waiting period – for the duration of the disability or until the disabled worker reaches age 65.  At age 65, Social Security disability benefits automatically convert to retirement benefits.

The federal law permits a reduction in a disabled workers’ benefit for any month - before the worker retires - to fully or partially offset the receipt of Workers’ Compensation benefits.  Such reduction is to be made only if the total benefits payable to the worker (and dependents) under Social Security plus those paid as Workers’ Compensation benefits exceed 80 percent of the workers’ "average current earnings" before the onset of disability.  The disabled worker's benefit will not be reduced where state law provides for the reduction of the Workers’ Compensation benefits when Social Security benefits are being received and if such provision was in effect as of February 18, 1981.

For purposes of Social Security, "average current earnings" is defined as the highest of (1) The average monthly wage upon which the disability primary insurance amount is based; (2) The average monthly earnings from covered employment and self-employment during the highest 5 consecutive years after 1950; or (3) The average monthly earnings based on the year of highest earnings from covered employment during a period consisting of the year in which disability began and the 5 preceding years.  

An example of the computation for an average wage earner may serve to clarify how the offset provision is intended to operate:  

Employee X is entitled to a monthly Social Security disability primary insurance amount (PIA) of $1,024 and a monthly Workers Compensation benefit of $1,652 based on monthly earnings of $2,478.  In this example the monthly earnings correspond to the workers average current earnings (ACE).   80% of that ACE is $1,982.  Because the $1,982 is higher than the monthly Social Security disability benefit ($1,024), the monthly Workers’ Compensation benefit ($1,652) is subtracted from the $1,982.  This leaves the employee with a combined monthly benefit of $1,982 made up of the $1,652 Workers Compensation benefit plus a reduced Social Security disability benefit of $330.


 
Workers’ Compensation Benefits
In contrast with Social Security entitlement, Workers’ Compensation benefits are payable to workers who sustain injury, occupational disease or death “arising out of and in the course of” their employment.    Benefits payable through Workers Compensation include:

Temporary Total Disability (TTD) constitutes payment during the period of recovery and is generally considered as a benefit in lieu of lost wages.  In the majority of jurisdictions, TTD benefits are computed on the basis of two-thirds of the workers pre-injury weekly earnings, subject to a maximum weekly benefit frequently set at one-hundred percent (100%) of the statewide average weekly wage.  TTD benefits begin following a waiting period (three to seven days) and continue during the period of continuing disability in most states.

Temporary Partial Disability (TPD) is intended to pay a portion (generally two-thirds) of the difference between earnings prior to the injury and any reduced earnings the employee is able to earn following the injury.  Like TTD, TPD benefits are subject to maximum weekly benefit amounts and in many states are payable only for a limited period of time.

Permanent Total Disability (PTD) represents a form of wage replacement - based upon pre-injury earnings - where the workplace injury or disease so incapacitates the worker that he/she will no longer be able to engage in any form of gainful employment.  In most states, PTD benefits are computed on the same basis as TTD benefits and are payable for life.  A number of states provide for the annual escalation of PTD benefits, generally based upon the percentage increase in the statewide average weekly wage over the prior year.
Permanent Partial Disability (PPD) represents the compensation payable for the permanent residuals of a workplace injury or disease.  PPD benefits are frequently identified as compensation for impairment as opposed to a wage replacement benefit.  In the majority of states the compensation amount is based upon a percentage of the pre-injury earnings but in a minority of states the weekly PPD benefit is payable at the same rate for all workers notwithstanding pre-injury earnings.  

PPD benefits may be either scheduled or unscheduled.  Scheduled PPD benefits are payable for the loss or loss of use of a major body member.  Unscheduled PPD benefits are payable for the reduced “earning capacity” a worker may experience in the future as a result of the workplace injury.  Benefits for PPD are generally payable for varying periods of time depending upon the degree of the disability/impairment.  A minor disability or impairment may result in a short duration of entitlement while a more serious disability may result in a longer period of entitlement.
Medical refer to the benefits available for medical services and treatment necessary to restore the injured worker to full physical recovery.  Medical benefits are payable from the first dollar without application of a deductible or co-payment.  Furnishing of medical continues so long as treatment or medical services are required as a result of the work-related injury or disease.

Vocational Rehabilitation benefits are represented by the medical rehabilitation or physical rehabilitation required to maximize the medical or physical recovery of the employee.  Physical recovery may require such additional services as retraining, job placement or other services necessary to restore the workers ability for gainful employment.  A number of states provide for a maximum dollar amount that an employer is responsible for in the way of vocational rehabilitation services.


Offset and Benefit Termination Provisions

Prior to February 1981, a quarter of the states had enacted offset provisions whereby Workers’ Compensation benefits were reduced when the worker was also receiving Social Security disability benefits.  These offset provisions operated in a number of different fashions.  For example, North Dakota and Montana permitted the compensation benefits payable for temporary total and permanent total to be reduced by one-half of the federal disability benefit.  New Jersey elected to limit the application of the offset provision to the supplemental permanent total disability benefits to which the injured employee was entitled.  Florida, Oregon and Wisconsin enacted approaches that served to essentially reverse the federal procedures so that the state Workers’ Compensation benefits were reduced to 80% of the employees “average current earnings.”  Washington permitted an offset for Social Security benefits received prior to age 62.

A few states adopted legislation that allowed for the offset of state Workers’ Compensation benefits for both the Social Security disability and retirement benefit.  Alaska allowed for the reduction of the weekly disability benefit to the extent that the combined benefits with Social Security disability did not exceed 80% of the workers average weekly wage.  When the disability benefits converted to Social Security retirement benefits, the weekly compensation benefit was reduced by one-half of the federal benefit.  In a somewhat different approach, Ohio law provided that benefits for permanent total disability would be offset by Social Security disability with a benefit limitation of the statewide average weekly wage, and temporary total disability benefits would be reduced by Social Security retirement benefits so that combined entitlement would not exceed two-thirds of the statewide average weekly wage.  

Colorado reduced the periodic compensation disability benefit by one-half the federal disability or retirement benefit.  A provision effective as of July 1, 1991 that served to terminate permanent total disability benefits when the claimant reached age 65 was held unconstitutional in Industrial Claim Appeals Office vs. Romero [912 P2d 62] on the basis that it violated equal protection provisions of Federal and State Constitutions.  The current version of the offset provision that permits reducing permanent total disability benefits at age 65 for the employer portion of Social Security retirement was upheld as constitutional in January of 1999 by the Colorado Supreme Court in Culver vs. ACE Electric [971 P2d 641].

States had to have enacted offset provisions prior to February of 1981 in order to avail themselves of the opportunity to offset benefits for Social Security disability.  There was no similar limitation in terms of the ability of states to provide for an offset of Workers Compensation benefits when Social Security retirement benefits were being received.  States have, over the years, enacted various approaches to accomplish such an offset.  Three states provide for the reduction of certain compensation benefits by one-half the federal retirement benefit.  Pennsylvania confines the offset to total disability benefits while Maine and Michigan apply the reduction to total or partial incapacity benefit.  

It should be pointed out that the general rationale behind applying only one-half of the Social Security benefit for purposes of the offset is that both the employer and the employee share equally in making contribution to the federal benefit.  Based on this equal contribution from the employer and the employee, it is deemed equitable to apply only the employer’s portion of the federal benefit when calculating the offset.  This also represents a fairly simple and straight-forward computation for those responsible for administering the adjustment.  Benefits based upon entitlement for the spouse and/or dependents are not taken into consideration when computing the offset for Workers Compensation.

West Virginia attempted a similar approach to that found in Pennsylvania but the provision was ruled unconstitutional by the West Virginia Supreme Court in State of West Virginia vs. Richardson [482 SE2d 162].  The West Virginia Supreme Court of Appeals held that that any statute that reduces Workers’ Compensation permanent total disability benefits by reason of receipt of old age social security benefits, bears no reasonable relationship to proper governmental purpose of avoiding duplication of benefits and, therefore, the statute violated the equal protection.  Legislation enacted in Arkansas in 1996 which attempted to limit the reduction in benefits only to permanent partial disability was similarly found unconstitutional by the Arkansas Supreme Court in Golden v. Westark Community College [969 SW2d 154].
In an approach similar to the methodology developed at the federal level for purposes of adjusting disability benefits, the District of Columbia reduces the weekly compensation benefits by the federal old-age benefits so that the combined amount payable does not exceed the aggregate of 80% of the employees average weekly wage.  Kansas requires that weekly compensation benefits be reduced by Social Security retirement benefits.  This reduction of Workers’ Compensation benefits is not applicable where the compensation is for a percentage of functional impairment.  A recent decision by the Kansas Supreme Court in Treaster v. Dillon Companies served to affirm an earlier decision by the Appeals Board allowing for the reduction.

In an interesting twist in approach, two states developed what might be described as a threshold prior to the application of any benefit offset.  Minnesota requires that $25,000 in permanent total benefits be paid before further benefits can be reduced by the federal disability, retirement or survivors benefit.  Utah stipulates that 312 weeks of permanent total disability transpire before continuing benefits will be reduced by one-half the federal old-age benefit.  In a somewhat unique approach, South Dakota prescribes that permanent total benefits are subject to offset where the employee is receiving Social Security old age benefits.  The amount payable after the offset is to equal 150% of the compensation to which the employee is entitled less the old-age insurance benefit.  This offset is not applicable where the employee was entitled to or receiving old-age benefits at the time of injury.  

In a further variation in approach, Michigan stipulates that compensation benefits are to be reduced by 5% each year after the injured employee who is eligible for Social Security benefits reaches age 65.  The annual reduction continues until age 75 so that the maximum Social Security offset is 50%.  Compensation benefits are not to be reduced below the weekly minimum compensation amount - currently 25% of the statewide average weekly wage.

The preceding material illustrates the major approaches found in those states that reduce Workers’ Compensation benefits by Social Security disability and/or retirement benefits.   In some instances this reduction is restricted to one-half of the federal benefit while in other instances, alternative formulas for computing the offset have been developed.  

A number of states have moved beyond the strict approach of offsetting compensation benefits based upon federal entitlement.  A few jurisdictions have enacted legislation designed to terminate entitlement to Workers’ Compensation benefits following either the injured employee reaching retirement age or where the claim for benefits is filed following retirement.  Examples of such approaches include:

Kentucky is quite explicit in terms of terminating entitlement to income benefits once the injured worker qualifies for normal old-age federal benefits.  For injuries occurring on and after December 12, 1996, benefits for permanent partial disabilities will terminate on the date on which the employee qualifies for normal old-age Social Security retirement benefits, or after two years, whichever occur last.  Similarly, all income benefits payable to spouses and dependents will terminate when they qualify for Social Security retirement benefits.  A similar provision which discontinued Workers’ Compensation benefits “after the employee became eligible for normal old age benefits under the Federal Old Age . . .” was held to be a constitutionally valid attempt to prevent the duplication of wage loss in Brooks v. Island Creek Coal Co. [679 SW2d 791].
Massachusetts prescribes that any employee (at least 35 years of age) who has been out of the workforce for at least two years and is eligible for federal Social Security old-age benefits is not entitled to compensation for total incapacity or partial incapacity.  This is a presumption of non-entitlement that may not be overcome by the employee’s uncorroborated testimony.

Minnesota – Section 176.101 Subd. 4 provides that permanent total disability shall cease at age 67 because the employee is presumed retired from the labor force.  Section 176.101 Subd. 8 provides that temporary total disability payments shall cease at retirement.  In both instances the employee may rebut these presumptions.  However, the subjective statement of the employee that he/she is not retired is not sufficient in itself to rebut objective evidence of retirement but may be considered along with other evidence in the determination.

Montana – Where the claimant is receiving Social Security retirement benefits, the claimant is considered retired.  When the claimant is retired, he/she is no longer entitled to Workers’ Compensation benefits for permanent partial disability (except for an impairment award), permanent total disability and rehabilitation benefits.  The claimant continues to be entitled to temporary total compensation, any award for impairment and medical benefits.

North Dakota – Effective July 1, 1995, retired employees or those who have voluntarily withdrawn from the labor force are not eligible for Workers’ Compensation benefits for temporary total, temporary partial, permanent total, or rehabilitation.  The employee remains eligible for medical benefits, permanent partial impairment and certain “additional compensation” that is based on the length of disability prior to the termination of entitlement.

Tennessee limits permanent total disability benefits to age 65 and further specifies that permanent total disability claims filed after age 60 are limited to a maximum of 260 weeks and are further reduced by any Social Security retirement benefits.  The Tennessee Supreme Court, after reviewing the holdings in a number of other states, held that the provision did not violate the claimant’s equal protection rights in Vogel v. Wells Fargo Guard Services [937 SW2d 856].
One additional state, Nevada, does not directly offset compensation benefits when the employee retires.  However, once a claim is closed, the claim cannot be re-opened for vocational rehabilitation or for temporary total disability if, before the claim was re-opened, the employee had retired or removed himself from the labor market.

While of minimal interest for purposes of this review, it should be noted that certain foreign jurisdictions address the termination of compensation for work injuries when the claimant qualifies for retirement.  Six of the seven Australian jurisdictions (Queensland being the exception) offer a fairly uniform approach to compensation termination upon retirement.

Victoria – A worker is not entitled to weekly payments after attaining retirement age.  However, if a worker is injured within 52 weeks of attaining retirement age or after attaining retirement age, the worker is entitled to weekly payments for not more than 52 weeks of incapacity.

New South Wales – Weekly compensation benefits continue for one year after the age at which the worker would become eligible to receive an age pension.  If the injury occurs after this age, weekly benefits are payable for one year after the date of injury.

South Australia – Weekly benefits cease at normal retirement age.  Workers, who are within six months of retirement age or have passed normal retirement age and are still employed, are entitled to weekly payments for up to six months if injured.

Western Australia – Weekly payments cease after age 64 unless the worker can prove they were going to work beyond age 65 (until age 75).  Workers suffering disability after age 64 entitled to one year of weekly compensation from date of disability.

Tasmania – Entitlement to weekly compensation payments ceases (a) if the injury occurs on or before the date the worker reaches age 64, on his/her attaining age 65; or (b) if the injury occurs after age 64, one year after the injury occurs.

Northern Territory – Workers entitled to long term incapacity are paid 75% of their loss of earning capacity until they attain the age of 65.


Alternative Approaches to Benefit Offsets
The material presented to this point illustrates those approaches found in states that provide for the reduction of Workers’ Compensation benefits when either Federal disability or retirement benefits are payable, and those states which allow for the termination of entitlement to certain Workers’ Compensation benefits when the worker qualifies for Federal retirement benefits.  As described at the beginning of this review, Social Security disability benefits are payable during the period of continuing disability.  During the period of disability entitlement, if the worker is also entitled to Workers’ Compensation benefits, the Social Security disability benefit is reduced by a portion of the Workers Compensation benefit so that the combined entitlement does not exceed eighty percent of the workers Average Current Earnings.  This offset at the federal level applies in all instances except those in which the state had enacted – prior to February of 1981 – legislation permitting the state program to take the offset.  

Based on the fact that the Social Security disability program has already established an offset provision for Workers’ Compensation benefits, and additional states are not permitted under current law from enacting such an offset, there is little merit in proposing any changes to the existing offset procedures between the two programs.  For the majority of states, Workers’ Compensation benefits remain the primary benefit source during the “working life” of the worker and the Social Security disability program takes advantage of any benefit-offset opportunity.

The subject of the coordination between Social Security and Workers Compensation after a worker qualifies for Social Security retirement is another matter.  Once the Social Security disability recipient reaches age 65, disability benefits are automatically converted to Social Security retirement benefits.  In like manner, a person receiving Social Security retirement who is injured while working would be entitled to the continuation of the retirement benefit and, in most states, any Workers’ Compensation benefits to which that individual might be entitled as a result of the injury.  The federal law does not contain an offset provision where retirement benefits are being paid and only a minority of states has laws that operate to offset Workers Compensation benefits for Social Security retirement.

Dr. Arthur Larson best describes the purpose for any offset in his treatise on the Law of Workers’ Compensation.  He notes that “[O]nce it is recognized that Workers Compensation is one unit in an overall system of wage-loss protection, rather than something resembling a recovery in tort or on a private accident policy, the conclusion follows that duplication of benefits from different parts of the system should not ordinarily be allowed.”  He goes on to note that:

“Wage-loss legislation is designed to restore to the worker a portion, such as one-half to two-thirds, of wages lost due to the three major cause of wage-loss: physical disability, economic unemployment, and old age.  The crucial operative fact is that of wage loss; the cause of the wage loss merely dictates the category of legislation applicable.  Now if a worker undergoes a period of wage loss due to all three conditions, it does not follow that he should receive three sets of benefits simultaneously and thereby recover more than his actual wage.  He is experiencing only one wage loss and, in any logical system, should receive only one wage-loss benefit.  This conclusion is inevitable, once it is recognized that Workers’ Compensation, unemployment compensation, non-occupational sickness and disability insurance, and old age and survivors’ insurance are all parts of a system based upon a common principle.  If this is denied, then all coordination becomes impossible and social legislation becomes a grab-bag of assorted unrelated benefits.” 

[Section 97.10]

Based on the level of activity to date, there appears to a number of alternatives for states – even those states that may have already enacted some form of offset or benefit adjustment procedures - to consider when addressing the subject of an appropriate level of benefit coordination between state Workers’ Compensation programs and federal Social Security retirement.

The first alternative is to do nothing.  This would mean that the states that have taken action to either offset Workers Compensation benefits when Social Security old-age benefits are payable or provide for some form of benefit termination once the injured employee qualifies for old-age retirement may realize a certain premium cost advantage over those states that do not.  At the same time, where there is no offset or benefit termination, workers qualifying under both programs may be receiving benefits in combination that exceed monthly earning prior to the injury.  For example, an average income worker (at the projected “replacement rate of 42%) with a spouse would be eligible to receive 63% of prior earning from Social Security  (100% of PIA to the worker and 50% of the worker’s PIA for the spouse) plus two-thirds of the monthly prior earnings from Workers’ Compensation.  Based upon simple addition, this would result in a replacement of almost 130% of the worker’s pre-injury earnings.  This would be before any other pension or other income replacement to which the worker might be entitled.  This is the form of benefit duplication that Dr. A. Larson was referring to.  Legislators and parties of interest must determine the appropriateness of providing benefits from separately mandated programs that may result in this level of income replacement for a retired worker.

At the opposite end of the spectrum, a possible alternative that presents itself is the termination of entitlement to all Workers’ Compensation benefits once the worker is eligible for or receiving Social Security retirement.   While certainly avoiding the issue of duplicate recovery, the approach is unlikely to pass constitutional muster.  Based upon opinions rendered by several states Supreme Courts, it is quite likely that such provisions would be found unconstitutional.  Workers Compensation represents a quid pro quo wherein the injured worker foregoes the ability to seek damages based on negligence against the employer in exchange for certain prescribed benefits.  Removal of entitlement to all such benefits would undermine the bargain.  Without an adequate quid pro quo, courts would likely grant injured workers the ability to directly sue their employers for negligence when the injury or death was associated with some workplace cause.

With recognition that neither of the extremes appears to offer an adequate level of benefit coordination, one must look to some form of benefit offset or adjustment arrangement that takes into consideration the various forms of benefit entitlement under Workers Compensation.  A number of states presently reduce certain Workers’ Compensation benefits (e.g., temporary total disability, temporary partial disability and permanent total disability) by a certain portion (generally one-half) of the Social Security retirement to which the worker is entitled.  This reflects at least one alternative that has been found constitutional in a number of states.

Another approach that merits consideration is that found in the States of Kentucky and Minnesota whereby the right to certain Workers’ Compensation benefits terminate when the worker is eligible for or receiving Social Security retirement benefits.  Such benefits would include those payable for temporary total disability, temporary partial disability and permanent total disability.  Entitlement to medical coverage would not be disturbed by this alternative.  It is also anticipated that vocational rehabilitation services would not be provided inasmuch as such services are designed for purposes of reassimilating the injured worker back into the labor market.

The rationale for this alternative is based on the premise that an employee who has retired is no longer a part of the workforce and is not experiencing an actual wage loss.  Retirement and other sources of income including pensions are the normal source of wage replacement for retired workers.  Pension benefits and Social Security retirement are based on the employees earning history during the period of employment and are not affected by any change in physical status following retirement.  Benefits from Social Security payable during retirement are normally construed as primary to other income sources and not subject to offset provisions should the individual become eligible for other forms of income replacement.

For the worker injured while gainfully employed during retirement, it would be appropriate to consider certain modifications to benefit entitlement to properly reflect the workers intent to work during retirement.  This would be necessary to forestall certain administrative situations that are likely to arise.  Examples of such situations may include - How would a claims administrator be able to establish a return-to-work date?  While a treating physician may determine that the individual has reached maximum medical improvement, could benefits be terminated if work was not available?  Continuation of benefit entitlement for a pre-determined maximum period of time may represent an equitable quid pro quo.  Rather than litigating the determination of the ability to return to work in each instance, it may be more efficient to provide for a maximum period of benefit entitlement (e.g., 2 years from the date of injury when the injured worker is 62 years of age or older at the time of injury).  This pattern of benefit termination is found in Kentucky and in many of the Australian jurisdictions.

As respects permanent partial disability benefits, such benefits are generally not considered a form of wage replacement, but rather compensation for the permanent residuals of the work-related injury or condition.  In the majority of states, benefits for permanent partial disability are payable irrespective of whether the worker returns to any former of gainful employment.

An interesting question then arises - If permanent partial benefits are intended to compensate for impairment loss and not wage loss, should not an employee be eligible for these benefits when a claim is filed following retirement?  Certainly if a situation arose where a traumatic injury manifested itself with an impairment following retirement, permanent partial benefits would be paid notwithstanding the claim being filed following retirement.  Similarly, many of the permanent residuals of a workplace injury affect the “quality of life” in addition to impacting wage earning ability.  Should not at least that portion of the permanency that is associated with depletion of the “quality of life” be compensated?

Rather than attempting to distinguish between the factors of permanency related to wage-earning ability and other factors such as “quality of life,” it would be less litigious to allow compensation for permanent partial disability without any form of Social Security offset or termination.  Where states have determined that permanent partial disability should be compensated based upon functional “loss of use,” measured in accordance with objective standards, there should be no question as to the appropriateness of such payments.  Policymakers may want to give consideration to structuring permanent partial disability benefits around “functional loss,” or limit recovery to “functional loss” when the claim is filed following retirement.

An additional form of benefit entitlement that should continue through retirement for a worker who sustains a work-related injury or disease is medical.  At one time the argument was raised that medical coverage should not be afforded following retirement for occupational disease because it was too difficult to determine what conditions were the responsibility of the compensation carrier, and what conditions might be unrelated.  With the degree of sophistication that rests with the reporting of medical information, there are ample means to determine what conditions - and what treatments - are related to the workplace injury.  Adequate oversight of the medical payment process along with the detailed reporting through the use of  ICD-9’s and CPT-4’s should serve to eliminate any concern in this area.

A further issue that comes to mind when considering whether medical coverage should be afforded for claims filed following retirement is the "exclusive remedy" doctrine associated with Workers’ Compensation.  While mentioned earlier, the importance of the concept bears repeating.  If the system intends to retain the exclusive remedy for work-related injury or disease, then certain benefits must be payable if it is determined that the underlying condition was work-related.  To decline indemnity and medical benefits would result in the type of judicial decisions recently found in Oregon and Ohio where courts have held that if there are no compensation benefits payable under the law, then the worker - and his or her surviving spouse and/or dependents - should have the right to bring a direct action for damages against the responsible employer.  On the basis of the ability to separate the medical treatment so as to be responsible only for that medical care associated with the work place incident, and to retain the "exclusive remedy" of Workers Compensation, medical benefits should continue to be available to those filing a claim for benefits following retirement.

The final benefit form available through Workers Compensation is vocational rehabilitation.  Such services seek to maximize the physical and medical recovery of a worker and facilitate re-entry into the labor force.  While the medical rehabilitation would be afforded through the medical coverage, physical rehabilitation necessary to improve existing work skills or create new skills would not be necessary for the retired worker.  Benefits for retraining, job placement and other services designed to enhance work skills should not be available to those receiving benefits following retirement.    

Concluding Observations and Statutory Provision

The foregoing material reviewed the various forms of benefit offsets that exist between Workers Compensation and Social Security entitlement and concluded with a suggested alternative that permits the termination of certain Workers’ Compensation benefits while continuing to make available other benefits when the worker retires.   Current Kentucky law addresses a benefit coordination approach that nearly replicates that proposal.  Section 342.730 (4) of the Kentucky statute reads as follows:

“All income benefits payable pursuant to this chapter shall terminate as of the date upon which the employee qualifies for normal old age Social Security retirement benefits under the United States Social Security Act, U.S.C. secs. 301 to 1397f, or two (2) years after the employee’s injury or last exposure, whichever last occurs.  In like manner all income benefits payable pursuant to this chapter to spouses and dependents shall terminate when such spouses and dependents qualify for benefits under the Social Security Act by reason of the fact that the worker upon whose earnings entitlement is based would have qualified for normal old age Social Security retirement benefits.”  

Any attempt to address the appropriate coordination between the two programs of protection is likely to face judicial challenge.  A great deal can be learned from opinions already rendered by state Supreme Courts in Colorado, Kansas, Kentucky and a number of other jurisdictions.  One aspect in crafting an appropriate coordination law is to ensure that it provides both equitable and adequate protection to claimants injured before or after retirement age.  Another consideration is that the offset provision must serve a legitimate purpose of preventing duplication of benefits.

This article began with observations concerning the aging of the general population along with the growing number of those working beyond the point of normal retirement.  This is a relatively recent phenomenon and one that has not been addressed by the majority of states.  This is not a simple issue to resolve and the information presented here is intended mainly for purposes of initiating dialog among the various parties of interest.  Ignoring the issue will not change what we see for this new millenium.  Now is the time, before it becomes an issue of greater magnitude, to discuss and design a format for proper coordination of entitlement between state Workers Compensation and the Federal Social Security retirement program.
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