SECOND INJURY FUNDS

PREFACE

State Second Injury Fund laws were originally designed to encourage employers to hire or retain workers with pre-existing disabilities or conditions while furnishing economic relief to those employers should a subsequent injury occur to that worker.  As a growing number of system participants become aware of the size and annual utilization of these Funds, there is increased interest in analyzing the pertinent structural frameworks that serve to make-up these Funds.

The following examines state Second Injury Fund programs from a number of perspectives:

( Part One offers a national perspective on the subject and examines in broad terms how the Funds developed, significant changes that have occurred overtime including efforts to expand Fund utilization, different purposes for which the Funds are used, and certain of the issues associated with funding

( Part Two provides a more focused look at those states that have taken action to repeal their Funds for second injury claims or have otherwise modified the provisions concerning the continuing purpose for such Funds.

In addition to the material presented in Part One, an extensive Appendix is included which furnishes additional detail and state specific information regarding various characteristics and features of these Funds.

This material is not intended for purposes of taking a position for or against the continuation of these Funds.  The purpose is to aid the reader in understanding how the different Second Injury Funds operate so that the gamut of alternatives will be available to those interested in addressing the subject in their own state.

PART ONE

A NATIONAL PERSPECTIVE

Purpose for Funds

To encourage employers to hire and retain workers who have physical impairments and to provide certain economic relief to those employers should a second injury occur, virtually every state has enacted some form of Second Injury Fund legislation.  While states utilize various terms in identifying such funds (e.g. Special Fund, Second Injury Fund, Subsequent Injury Fund, Special Disability Trust Fund), the generic term Second Injury Fund (SIF) provides an easy reference for purposes of describing those programs.

To appreciate the concept that forms the foundation of these Funds, it is benficial to examine the conditions underlying their original creation.  To illustrate let us first take the example of an employer who hires an able-bodied worker who – as the result of a work related injury – sustains the loss of one eye.  In the context of the normal workers’ compenation program, that worker would be entitled to payment for weekly benfits during the healing period along with any medical care necessary to maximize recovery.  In additon to those medical and income replacement benefits, the worker would be entitled to a scheduled permanent partial disability benefit to compensate for the loss of an eye.  Using a fairly standard benefit schedule amount, the worker would be entitled to an additional 150 weeks of compensation for loss of one eye.  In the majority of instances, the loss of one eye would not preclude the injured worker from returning to either his/her former employment or to engage in some other form of gainful employment.

Let us now take the same example, but in place of that first worker, let us have the employer hire a person who had previously lost the sight in one eye.  This previous loss may have been the result of a congenital condition, a prior work injury, or perhaps a prior non-work-related incident.  Regardless of the cause of the pre-exisitng conditon, if that worker were to sustain a work-related injury resulting in the complete loss of sight in the second eye, one can begin to see the potential consequences that may result.  Medical benefits would be paid, but rather than loss of sight in only one eye, this second worker – because of the pre-exisitng loss of sight in one eye – would now be considered permanently and totally disabled as the result of loss of sight in both eyes.  

Prior to the creation of Second Injury Funds, when an injury in the course of employment occurred to a previously handicapped worker - resulting in increased or perhaps permanent total disability - either the worker was penalized by having any compensation benefits limited to the disability directed associated with the second injury or, the employer was penalized by having to pay for the combined resulting disability.  This latter possibility provided a strong economic incentive for employers to refuse to hire or retain physically impaired employees.  The significance of this incentive can be illustrated by a situation reported in the days before Oklahoma enacted a Second Injury Fund.  Following an opinion of the State Supreme Court holding an employer liable for permanent total disability compensation to an employee who had previously lost the sight of one eye and received an injury destroying his other eye, it was reported that "thousands of one-eyed, one-legged, one-armed, one-handed men in the State of Oklahoma were let out and can not get employment coming under the workmen's compensation law of Oklahoma.

Scope of Original Funds

Second Injury Funds represent an ingenious device to prevent injustice to either the employer or the injured worker. They allow for compensation to be paid to the injured worker for the total disability resulting from the combined injuries, but the employer is responsible only for the compensation associated with the second injury. The remaining portion of any continuing benefits is payable from the Fund

The first Second Injury Fund law, adopted by New York in 1916, provided that if a worker with one hand, arm, foot, leg or eye lost a second such member in a work accident, the employer would be liable only for the second loss and any remaining compensation due for the combined injury would be paid from a Special Fund. This Fund was financed by the payment of $100 from the employer whenever an employee sustained a fatal injury on the job and left no dependents to whom death benefits were payable.

While a number of states experimented with such legislation during the 1920's, World War II served as the major catalyst for the establishment of such Funds.  It was then, while hospital ships were returning thousands of disabled veterans from the European and Asian war theatres that laws and programs were scrutinized to aid in the re-employment of the severely wounded servicemen

In September 1944, the International Association of Industrial Accident Boards and Cornmissions (IAIABC) approved draft model legislation that provided for Second Injury Funds supported by payment of $500 in no-dependency fatal cases.  Where an employee had sustained loss of one of two members, so loss of the other would involve permanent total disability, the employer would be liable only for the partial disability in case of subsequent loss of the second member; the balance of benefits were to come from the Second Injury Fund.

In the months that followed, many groups worked together to get Second Injury Fund provisions enacted in more states.  As a result, two-thirds of the jurisdictions had such laws in operation before the end of World War II.  In the majority of instances, those laws followed the model draft adopted by the IAIABC.

Expansion of Original Scope

Following enactment of the original laws, criticism quickly developed regarding the narrowness of coverage.  The narrowness of coverage was identified as requiring prior loss of a major body member and that the combined effects result in permanent total disability.  To respond to these criticisms, a number of states began to experiment with broader legislative provisions

States began to first examine the type of pre-existing condition that would be covered.  Initial efforts at expansion of coverage involved the recognition of pre-existing impairment from any cause or origin. During the 1950's, the Council of State Governments established a committee of experts to draft a Workmen's Compensation Model Act. For purposes of covering second injuries, the committee recommended the following statutory language:

"If an employee who has a permanent impairment from any cause or origin incurs a subsequent impairment by injury arising our of and in the course of his employment . . . " wherein permanent impairment was defined as: "[a]ny permanent condition, whether congenital or due to injury or disease, of such seriousness as to constitute a hindrance or obstacle to obtaining employment or to obtaining re-employment if the employee should become unemployed."

To assist in clarifying the intent of "permanent impairment", the drafters of the Model Act included a schedule of the commonest prior impairments. This list included cardiac disease, ruptured disc, psychoneurotic disabilities and a host of other conditions. As a catchall, the list concluded with recognition for any condition that would support a rating of disability of 200 weeks or more if evaluated in accordance with standards applied to workers' compensation cases. [A copy of the current Model Act Second Injury Fund text may be found in Appendix A.]

While only a handful of states adopted the provisions found in the Model Act, a number of states included a term to delineate a pre-existing condition and defined it utilizing the definition of permanent impairment as found in the Model Act (i.e. "of such seriousness as to constitute a hindrance or obstacle to obtaining employment or to obtaining reemployment if the employee should become unemployed").  Idaho, Nevada, New Hampshire and Rhode Island are states that enacted such legislation.  Certain jurisdictions -including the District of Columbia, Massachusetts, New Mexico and New York - continue to define physical impairment as a condition which “is likely to be, a hindrance or obstacle to employment.”  Fifteen states amended their Second Injury Fund provisions to include reference to pre-existing condition but did not include a definition for the term.  Under that scenario, the term is subject to judicial interpretation.

The second area addressed in the effort to expand coverage was the issue of combined effect.  The requirement that the pre-existing condition and the second injury combine to result in permanent and total disability served to restrict the incidence of cases qualifying for relief.  The incidence of workers' compensation claims resulting in permanent and total disability occurs on a very infrequent basis. Adding the requirement of a pre-existing impairment resulted in only a minimal number of cases qualifying. While limiting, twelve states (Delaware, Idaho, Illinois, Indiana, Mississippi, New Jersey, Pennsylvania, Tennessee, Texas, Vermont, Washington and West Virginia) continue to require the combined effect to result in permanent total disability.

In response to state interest, the Council of State Governments in crafting the Model Act added to the language defining permanent physical impairment a proviso that reduced the threshold for Fund recovery.  Rather than a combined result of permanent and total disability, the drafters recommended that the subsequent disability be

“ . . . substantially greater by reason of the combined effect of the pre-existing impairment and the subsequent injury or by reason of the aggravation of the preexisting impairment then that which would have resulted from the second injury alone . . .”

Introduction of the concept of disability that is "substantially greater" results in significantly more claims qualifying for Fund relief.  While many states have adopted the concept of "disability that is substantially greater", not all have adopted those specific terms, but the basic intent is the same.  Seven states adopted language referring to "disability that is greater" and eight jurisdictions adopted the model language of "substantially greater".  In Florida, New Mexico and New York, the statutory reference included disability that was "materially and substantially greater."  Georgia law makes reference to resulting impairment that is "materially, substantially and cumulatively greater."

A third and final method for expanding coverage was found in the area of employer knowledge.   This involved questions such as: Was it necessary for the employer to be aware of the pre-existing condition in order to qualify for SIF relief?  If knowledge was required, could that knowledge be acquired after the second injury occurred?  Did knowledge have to be in written form?

Under the original provisions (i.e. those laws requiring complete loss of a major body member) the issue of employer knowledge was fairly straightforward.  Employers who hired or retained a worker with a missing major body member were certainly aware of the physical condition of that worker.  It was thus presumed that the employer knew of the condition and the extent of its restriction on employment.  When laws were broadened to include lesser conditions (e.g. permanent physical impairments, permanent disabilities, etc.) the subject of employer knowledge surfaced.

In an early decision, the New York Court of Appeals made the astute observation that "Obviously, the legislature would have no need to encourage employment of workers whose impairments are unknown to employees since such work would meet no special barriers to general employment."  (It is interesting to note that New York subsequently removed the knowledge requirement through legislation enacted in 1987.)  Relying upon similar circumstances, courts in California, Connecticut and Hawaii rendered judicial decisions resulting in an opinion opposite to that expressed by the New York court.  Following such divergent approaches, states were left to either address legislatively the issue of employer knowledge or rely upon the adjudicatory process to make those decisions.

Taking a position of the subject of employer knowledge - and obviously leaning toward the arguments as originally advanced by the New York judicial decision - the Council of State Governments recommended that

“In order to qualify for reimbursement from the special fund, the employer must establish by written record that the employer had knowledge of the permanent impairment at the time the employee was hired or at the time the employee was retained in employment after the employer acquired such knowledge."

[A more detailed description of each of the three efforts to expand coverage including additional state specific methods for addressing those issues may be found in Appendix B.]

Form of Economic Relief

The extent of economic relief available to qualifying employers from the Second Injury Fund  varies by jurisdiction.  Even where the economic relief takes the form of the payment or reimbursement of compensation benefits associated with a second injury, states differ as to which compensation benefits are subject to payment or reimbursement.  The majority of states recognize all compensation benefits including medical while others limit Second Injury Fund liability to indemnity benefits or a portion thereof.  Monopolistic state funds offer an alternative form of economic relief to insured employers.  Laws in those states generally provide that the charges for a certain portion of the benefits for subsequent injuries are removed when computing classification or risk charges.

With recognition for the alternative approaches adopted by the monopolistic fund states, two of the more prominent methods found in state laws for determining the point at which the Second Injury Fund becomes liable for future payments include:

(
the difference between the benefits payable for the second injury and the benefits payable for the combined injury; or

(
benefits payable in excess of a specified period of disability (frequently 104 weeks).

Twenty-six states are recognized as utilizing the first method whereby the difference between the amount due from the second injury and any increased compensation resulting from the subsequent injury will be paid from the Fund.  The employer/insurer remains responsible for the benefits arising from the second injury, but any increased benefits resulting from that injury are payable from the Fund.

Where the "increased benefit" approach is utilized, disputes often arise as to the extent of the employer's responsibility. This action frequently culminates in litigation and unnecessary friction costs.  The potential also exists for the Fund to be drawn into claims involving disability of short duration or minor impairment.  Recognizing the inefficiencies associated with the non-defined point at which the Fund's responsibility could begin and to preclude the Fund becoming involved in a multitude of relatively minor claims, the Model Act included a provision whereby

"(T)he employer or his insurance carrier shall in the first instance pay all awards of compensation provided by this act, but such employer or his insurance carrier should be reimbursed from the special fiend for all compensation payments subsequent to those payable for the first 104 weeks ofilisability9'.

A related issue of benefit administration is concerned with the continuation of benefit payment after the claim has been recognized as qualifying for Fund relief.  This approach is consistent with the Model Act provisions which provide in part: "Such employer or insurance carrier shall be reimbursed from the special fund for all compensation payments subsequent to those payable . . ."

Review of statutory provisions reveals that sixteen states appear to provide for direct reimbursement to the employer or insurance carrier.  In the balance of states, the SIF has developed the administrative capabilities to pay directly to the injured worker that portion of the compensation due that is not the responsibility of the employer or insurer.  Where the Fund is responsible for benefit administration, the employer or carrier concludes their portion of the claim and the complete file may be transferred to the Second Injury Fund for further handling

[Appendix C. provides further detail concerning state specific approaches to the matter of SIF involvement and the form of benefit administration.]

Additional Purposes for These Funds

No description of state SIF programs is complete without mention of the additional purposes served by these Funds.  It has long been recognized in certain states that the Second Injury Fund is available to provide benefits for purposes other than the increased disability associated with a second injury.  

A principle example is the State of Kentucky that at one point utilized its Special Fund extensively to compensate for a portion of occupational disease cases.  A further example can be found in Tennessee where the law recognizes the potential for permanency ratings from successive injuries to exceed one hundred percent permanent disability to the body as a whole.  Where an award for disability exceeds one hundred percent to the body as a whole, any permanent disability due for a subsequent compensable injury in excess of the one hundred percent threshold is to be paid by the Second Injury Fund.

But Fund utilization is not limited to occupational disease or special type claims.  States have also identified these Funds as appropriate mechanisms for reimbursing employers or insurance companies when they are called upon to supplement benefit entitlements that have become inadequate overtime.  A typical example is a state which enacts legislation to provide a supplemental benefit to all permanent total disability or fatal cases where the date of injury occurred before a specific date.  Eleven states provide for some form of supplemental benefit either paid directly by the Fund or reimbursed to employers or insurers.  These include:


Connecticut



Minnesota


Delaware



New Jersey


Florida




Oregon


Hawaii




Utah


Massachusetts



Wisconsin


Michigan




Select states have legislatively established other specific purposes which include:

(  Payment of benefits in cases involving uninsured employers

Connecticut


Massachusetts

Kansas



Missouri

Minnesota

(  Payment of a portion of the benefits owed for injuries arising during concurrent employment 

Connecticut


New Hampshire

Michigan


New York

Additionally, Funds are utilized to provide benefit continuation on dated cases or for re-opened claims that would otherwise be time-barred.  Examples of such activity include;

Indiana - Additional 140 weeks of compensation in cases of total disability.

North Carolina - Lifetime benefits in certain total disability cases with injury date prior to July 1953.

Rhode Island - Lifetime benefits for certain total disability recipients.

Wisconsin - Payments for certain occupational disease claims barred by the statute of limitations

With few exceptions, experience demonstrates that these additional purposes and uses probably do not place an overwhelming financial burden on the Second Injury Fund.  The point is more that such Funds continue to be fertile territory for legislative bodies to utilize when attempting to compensate for items outside the traditional Workers Compensation program. 

However, in order to identify and monitor the costs associated with these various purposes, it is important that a financial statement be submitted annually reporting on the specific disbursements from the Fund during the preceding fiscal year


Funding and Financial Growth

Following the example of New York and the Model Act recommended by the IAIABC, many of the early laws secured financing for their Second Injury Funds through payments required in death cases where there were no surviving dependents.  While a number of states continue to utilize that approach - adjusting the amount of payment to reflect the current level of benefit entitlement - most states have found that funding mechanism to be inadequate as the sole source to finance annual expenditures from the Fund.

The Model Act included a financing scheme that established a pro-rata sharing of the cost among all insurance carriers and self-insured employers based upon the prior years payments of workers' compensation benefits.  The proposal was built on language whereby

"Each carrier shall make payments to the Fund in an amount equal to that proportion Of (1 7S) percent of the total disbursement made from the Fund during the preceding calendar year less the amount of the net assets in the Fund as of December31 of the preceding calendar year, which the total income benefits paid by such carrier bore to the total income benefits paid by all carriers during the fiscal year which ended within the preceding calendar year.

Not all states adopted the assessment form of financing recommended through the Model Act.  For example, California continues to rely on legislative appropriations and $50,000 in each non-dependency death case.  A number of other states require payments to the Fund when industrial injuries result in permanent partial and/or permanent total disability.  [Appendix D. provides a more detailed description of the various methods states utilize to finance their SIFs today.]

It is to be noted that SIFs are generally compared or reviewed based upon the amount of annual expenditures.  Where coverage has been expanded, state SIFs have demonstrated substantial growth. This can be illustrated by comparing annual Fund expenditures over points in time. The following demonstrates Fund growth during for five of the more active state SIFs:

(All dollars amounts in millions)


State
1985 Expenditures

   Expenditures

Kentucky
$54.9
$151.7   (FY 1995)


New York
$42.0
$240.7   (FY 1996)


Connecticut 
$15.2
$190.8   (FY 1997)


Florida 
$21.0
$229.9   (FY 1997)


South Carolina
$12.3
$52.7   (FY 1995)

The exhibit on the following page illustrates the annual expenditures from the Funds for second injury claims for the most recent reporting period.  As can be seen in the exhibit, there are six states with annual expenditures greater than $50 million, thirteen states with payments between $10 million and $40 million, and thirteen states with expenditures between $1 million and $6.1 million.  Another eight states reported  annual payments under $625,000.  Annual SIF expenditures can be a fairly accurate indicator of the threshold for access - the lower the threshold of access the higher the annual expenditures.

State Second Injury Fund Expenditures





 
   Annual


Payment

     State




Expenditure


 Period
Alabama






Alaska




    $2,221,824


FY 93/94

Arizona




  $11,403,200


FY94/95

Arkansas



    $1,196,105


FY97/98

California



    $6,106,336


FY95/96

Colorado



  $18,327,123


FY95

Connecticut*



$190,836,719


FY97

Delaware



    $3,345,286


FY95

District of Columbia

Florida




$229,875,400


FY97 

Georgia




  $58,972,596


FY95

Hawaii




  $17,599,986


FY94/95

Idaho




    $1,617,856


FY92/93

Illinois




    $1,074,504


FY96

Indiana




    $1,226,625


FY95/96

Iowa




       $622,409


FY96

Kansas




  $37,866,970


FY96

Kentucky



$151,763,425


FY95

Louisiana



  $26,894,271


FY93/94

Maine




         $35,907


FY93/94

Maryland



  $11,675,478


FY97

Massachusetts



  $15,442,500


FY98  (projected)

Michigan



  $38,498,233


CY96  (three funds)

Minnesota



  $20,983,997


FY96/97

Mississippi



         $43,144


CY95

Missouri




  $21,311,936


FY95

Montana




       $350,477


FY96

Nebraska



       $549,125


FY94/95

Nevada




Monopolistic Fund State

New Hampshire



    $2,974,728


FY96

New Jersey



  $96,513,869


CY94

New Mexico




New York



$240,687,824


FY97

North Carolina



         $56,418


FY95/96

North Dakota



Monopolistic Fund State

Ohio




Monopolistic Fund State

Oklahoma



  $18,535,148


FY96

Oregon




  $17,626,578


CY94  (two funds)

Pennsylvania



       $183,295


FY95

Rhode Island



    $4,122,909


CY92

South Carolina



  $52,766,399


FY94/95

South Dakota



    $3,140,916


FY 96

Tennessee



    $2,666,000


CY92

Texas




    $1,068,751


FY95

Utah




  $20,517,200


FY96

Vermont



Virginia




         $20,200


FY96

Washington



Monopolistic Fund State

West Virginia



Monopolistic Fund State

Wisconsin



    $2,172,507


FY95/96

Wyoming



Monopolistic Fund State


Efforts to Address Fund Growth

Growth in the use of and annual expenditures from SIFs has prompted a number of states to consider means to restrain or control Fund growth.  One approach has been to establish a threshold for the extent of disability that the pre-existing condition must exceed before the condition is eligible for Second Injury Fund relief.  For example, laws in Nebraska, North Carolina and Virginia require the pre-existing condition to exceed a certain threshold level of disability before the claim is eligible for Fund relief.  In a similar vein, Wisconsin requires that the second injury involve disability of 200 or more weeks, which combines with a pre-existing disability of equal or greater degree.

An additional means to forestall Fund involvement in a significant number of claims with minimal disability is to require that the period of disability associated with the second injury exceed a pre-established length of time.  Certain states followed the language found in the Model Act requiring the employer or insurance carrier to be responsible for the first 104 weeks of disability.  Other states devised either shorter or longer time periods before the Fund will respond, and also adopted provisions permitting reimbursement for only certain benefits (i.e. indemnity benefits but not medical), or only to a portion of payments beyond a specified number of weeks.  Allowing for only partial reimbursement of payments is designed to ensure appropriate administration by the party responsible for paying benefits.

Another approach states adopted to address utilization was through certification of pre-existing conditions.  Kansas, Minnesota, Connecticut and New Mexico enacted language permitting pre-existing conditions to be certified in an effort to expedite acceptance by the Fund.  While certification expedites the claim acceptance process, conditions that were not certified were not precluded from seeking acceptance through traditional procedures.  It is ironic that these four states have subsequently repealed their Funds for newly arising claims.

Michigan and Montana established a more pronounced rule for registration of pre-existing conditions; the employer's responsibility is limited to 104 weeks where a certified "vocationally handicapped" person suffers a second injury.   Additional benefits - without consideration of increased disability or permanent and total disability - are payable from the Fund.  This approach eliminates the need for any substantiation of fact after the second injury but requires that proper procedures are followed when the handicapped worker is employed or retained in employment.

More recently, a growing number of states have begun to examine the original purposes for which SIFs were established and have in some instances repealed or significantly modified the role of their Funds.  Material contained in Part Two reviews the activity in those states that have either repealed or significantly modified the operations of their Funds

PART TWO

REVIEWING THE REFORM OF CERTAIN

STATE SECOND INJURY FUNDS

In July of 1940, twelve states had some form of Second Injury Funds in existence.  By the end of the Second World War, thirty-four states had established such Funds and, by January 1, 1950, only Florida, Georgia, Louisiana, Montana, Nevada, New Mexico and Virginia were states operating without a Second Injury Fund.

During the fifty-year period that transpired since the establishment of many of these Funds, there has been a general expansion in terms of the type of claims and pre-existing conditions that are subject to Fund relief.  More recently we have seen an effort on the part of a growing number of states to examine the continuing purpose for these Funds.  In response, a number states have taken the legislative approach of repealing their Funds for newly arising claims.

The following examines the thirteen states that have enacted legislation either abolishing their Second Injury Funds or significantly modifying the practices of same.  This material examines each of those states in terms of the development of the program; the extent of utilization and the current methods available for addressing disabilities were a pre-existing condition exists:

(1)  ALABAMA

As originally enacted following World War II, the Alabama Second Injury Fund law was very restrictive.  Section 25-5-57(a)(4) of the code provided that

"If an employee receives a permanent injury as specified in this section after having sustained another permanent injury other than in the same employment, and if the combined effect of the previous and subsequent injury results in permanent total disability, compensation shall be payable for permanent total disability.  Compensation for such permanent total disability shall be paid by the employer to the extent that such employer would have had to pay compensation for the degree of injury that would have resulted from the accident if the earlier disability or injury had not existed, and the remainder of the amount of such compensation after the completion of such payments by the employer shall be paid by the director of industrial relations as trustee from any amounts from time to time standing to his account as such trustee in the second injury trust fund; provided that in order to qualify for benefits from the second injury trust find, the employer must have had prior knowledge of the previous injury of the employee, and such previous injury must have been of a disabling nature which adversely affected the employability of the employee."

The first sentence of the statute was amended in 1975 to incorporate reference to injury "other than in the same employment" in lieu of the language adopted in 1949 recognizing injury "in the employment of another".  The Alabama Supreme Court decision in Ex Parte Hagan 607 So.2d 219 ruled that the 1975 change permitted recovery from the Fund where the prior disability involved a non-work related injury. Prior holdings had required, in addition to the combined effect resulting in permanent and total disability, that the pre-existing condition be work-related.

Based upon the stringent criteria for SIF recovery, Alabama had few claims that qualified for relief.  When the law was repealed for injuries arising on and after May 19, 1992, there was no impact on Workers' Compensation rates or premiums.  

Amended Alabama stature 25-5-57 (a)(4) now makes the following provision for determining compensation entitlement where there is a previous injury.

"If an employee has a permanent disability or has previously sustained another injury than that in which the employee received a subsequent permanent injury by accident, as is specified in this section defining permanent injury, the employee shall be entitled to compensation only for the degree of injury that would have resulted from the latter accident if the earlier disability or injury had not existed."

(2)
  COLORADO

The Colorado Subsequent Injury Fund - established following World War II - provided relief where an employee with a "previously sustained permanent partial industrial disability" suffered additional permanent partial disability in a subsequent injury and it could be shown that the combined industrial disabilities rendered the employee "permanently and totally incapable of steady gainful employment and incapable of rehabilitation to steady gainful employment."  Where these conditions existed, the employer was liable only for that portion of the industrial disability attributable to the subsequent injury with the balance of any compensation owed or to be paid from the Subsequent Injury Fund.

Colorado required both that the pre-existing condition stem from a prior work-related injury and that the combined effect of the subsequent injury result in permanent total disability.  Legislation enacted in 1987 broadened the definition of what would qualify as permanent total disability while legislation enacted in 1990 served to limit the definition. 

In addition to the above constraints, the Subsequent Injury Fund was responsible only for the income replacement benefits available under the workers compensation law.  Medical benefits on subsequent injury cases were the responsibility of the employer or insurance carrier.  Prior to 1981, a Major Medical Fund existed to pay medical benefits in excess of a dollar threshold.  Following closure to new cases in 1981, the Major Medical Fund was combined with the Subsequent Injury Fund.

Based upon the broadened definition of permanent total disability for the period between 1987 and 1990, the Fund was relatively active.  Statistics available for the most recent fiscal years indicate the following expenditures and claim counts:



Fiscal


   Benefit

         Benefit



 Year


Expenditures

       Recipients


 1990


  $4,174,196


254



 1991


  $5,542,418


393



 1992


  $5,323,377


642



 1993


  $7,295,596


879



 1994


  $15,814,205


927



 1995


  $18,327,123


859

Legislation enacted in 1992 provided that "No cases shall be accepted into the subsequent injury find for injuries occurring on or after July 1, 1993, or for occupational diseases occurring on or after April 1, 1994." A further provision requires

"Effective July 1, 1993, in any case in which an employee previously has sustained permanent partial disability and, in a subsequent injury, sustains additional permanent partial disability and it is shown that the combined industrial disabilities render the employee permanently and totally disabled, then the premiums of the employer in whose employ the employee sustained such subsequent injury shall be determined only on the basis of the impairment rating for such subsequent injury and not on the basis of the employee's permanent total disability.- The total cost of the employee's permanent total disability shall not be considered in determining the employer’s premiums, but shall be considered by the commissioner of insurance in setting rates."

Section 8-42-104(2) of the Colorado statute provides that

'In case there is a previous disability, the percentage of disability for a subsequent injury shall be determined by computing the percentage of the entire disability and deducting therefrom the percentage of the previous disability as it existed at the time of the subsequent injury."

(3)
  CONNECTICUT

Prior to adopting second injury fund legislation in 1945, Connecticut employers were permitted to condition the employment of handicapped workers on their written waiver of any future compensation attributed to their physical defects.  This approach served to provide relief to the employer but deprived the employee of adequate protection in the event of a subsequent occupational injury.

As adopted in 1945, only employees who had previously incurred "permanent partial incapacity by means of the total loss of or the total loss of use of one hand, one arm, one foot, one leg or one eye, or the reduction of sight in one eye to one-tenth or less of normal vision with glasses" had recourse to the Second Injury Fund.  Subsequent legislative changes relaxed these requirements to the extent that by 1967 the law recognized pre-existing “permanent physical impairment.”  A further expansion occurred in 1974 when the Supreme Court in Jacques v. H.O. Penn 349 A.2d 847 determined that the phrase “permanent physical impairment” could include heart disease, even though such disease had neither manifested itself so as to be a hindrance to obtaining employment nor had come to the attention of the employer.  

Over time the Fund, in addition to its predominant role of furnishing relief following the occurrence of a second injury, was modified to include reimbursement of cost-of-living adjustments for dated cases, payment of benefits for concurrent employment, the payment of health insurance benefits when an employer moved out of the state, coverage for uninsured employees and other purposes.  The following illustrates the most recent fiscal years expenditures both for the total Second Injury Fund and that portion of the Fund associated with second injury payments:


  Fiscal Year
 
  Total SIF

           Second Injury


    Year


  Payments                                      Payments


     1993


$90,024,766


  $70,844,706


     1994


$105,617,641


  $88,696,082


     1995


$116,248,305


  $98,029,333


     1996


$112,292,140


  $96,274,354


     1997


$205,235,535


$190,836,719

In response to the growth in SIF expenditures, a Blue Ribbon Task Force was established in 1994 to determine the future mission and purpose of the Fund.  Following deliberations, the Task Force recommended that certain obligations of the Fund be repealed or modified.  In response to those recommendations, the 1995 legislature abolished the Fund for second injuries occurring on and after July 1, 1995.  At the same time, a provision was enacted changing the assessment basis from one of loss costs to a premium assessment.  

Legislation enacted in 1996 permitted the State Treasurer to issue revenue bonds to finance SIF liabilities.  In fiscal year 1997 a total of $98 in bonds was issued which will be paid back over the next 15 to 20 years.  This creative financing provided the SIF with the necessary capital to conduct aggressive case settlements, which is evidenced by the FY 1997 expenditures.  As a result of these aggressive settlement practices, the estimated “unfunded liability” of the Fund was reduced from $2.5 billion in January of 1995 to $1.08 billion as of April 1998.

Section 31-349 of the Connecticut statue provides that:

"If an employee having a serious disability incurs a second disability from a second injury resulting in permanent disability caused by both the previous disability and the second injury which is materially and substantially greater than the disability that would have resulted from the second injury alone, he shall receive compensation for (I) the entire amount of disability, including total disability, less any compensation payable or paid with respect to the previous disability, and . . ."

(4)  FLORIDA

The Florida Special Disability Trust Fund (SDTF) was established for injuries arising on and after July 1, 1955.  Later that year the Florida Supreme Court in Alexander v. Peoples Ice Company - in a case that pre-dated the Fund’s creation - noted that without the existence of the SDTF, employers were fully responsible for the benefits resulting from a subsequent injury.

The subsequent injury provisions enacted in 1955 – originally a part of 440.15 – were designed to pay any additional unscheduled permanent partial disability benefits due as the result of a subsequent injury.  Additionally, where permanent total disability followed the previous loss of a major body member (e.g., one hand, one arm, one foot) the Fund paid continuing benefits in excess of the scheduled permanent partial disability award.  This was the same time when the maximum period of 700 weeks of benefits was removed for permanent total disability claimants.  

In 1963 the subsequent injury provisions were moved to section 440.49 of the statute.  The change at that time also included the Fund being responsible for medical expenses in addition to indemnity benefits.  In 1978 the law was the subject of a major rewrite that introduced the concept of “merger” as the criteria for Fund intervention.  The amendment also included the introduction of 23 listed conditions that would be conclusively presumed to be pre-existing permanent physical impairments.  In 1979 the law was again amended to reflect the introduction of wage-loss and impairment benefits.

The SDTF has continued to be subject to modification.  In 1993 a new provision was added to the listing of conditions that qualified as a pre-existing permanent physical impairment.  The new provision included obesity - “provided the employee is 30 percent or more over the average weight designated for her or his height and age in the Table of Average Weight of Americans by Health and Age prepared by the Society of Actuaries using data from the 1979 Build and Blood Pressure Study.”  In 1995, the assessment fee used as the basis for funding the SDTF was fixed at 4.52 percent.

The actuarial firm of Milliman & Robertson (M&R) has conducted a review of the financial status of the SDTF.  Their report dated February 26, 1998 projected an “unfunded liability” of $4.13 billion on an undiscounted basis and $1.88 on a discounted basis.  A subsequent review by M&R conducted as of September 30, 1998 reduced the discounted unfunded liability to $3.62 billion and the discounted unfunded liability to $1.72 billion.

The Fund does publish statistics relative to reimbursements to employers.  (It should be noted that these are expenditures approved for reimbursement but may not be reimbursed because of the lack of available funds.  It is estimated that amounts approved for reimbursement but have not yet been reimbursed are in the range of $250 million.)


 Period



Reimbursements Approved


FY90/91



  $51,601,100


FY91/92



  $56,809,300


FY92/93



  $77,000,000



FY93/94



$102,300,000



FY94/95



$125,340,000



FY95/96



$198,559,700



FY96/97



$229,875,400

Effective with legislation enacted in 1997, the SDTF is closed to new cases beginning January 1, 1998.  The Fund will continue to reimburse employers or carriers for subsequent injuries occurring prior to that date, and the division will continue to assess for purposes of funding these reimbursements.  A special commission has been established to examine the merits of bonding the “unfunded liabilities” and privatizing the administrative functions within the SDTF.  Recommendations from the three-member commission are due by mid-1999.

Section 440.15 (5)(b) provides the following:

“If a compensable permanent impairment, or any portion thereof, is a result of aggravation or acceleration of a preexisting condition or is the result of a merger with a preexisting impairment, an employee eligible to receive impairment benefits . . . shall receive such benefits for the total impairment found to result, excluding the degree of impairment existing at the time of the subject accident or injury or which would have existed by the time of the impairment rating without the intervention of the compensable accident or injury.”

(5) KANSAS

Kansas first adopted a Second Injury Fund in 1945. The purpose of the original law was to pay compensation to a worker who - having suffered a previous loss of, or the loss of use of a specific body member - sustained a second injury resulting in permanent total disability

The scope of this Fund was greatly expanded in 1961.  As amended, the declared purpose of the statute was to encourage hiring of the handicapped.  The term "handicapped employee" was defined to include many congenital conditions including physical deformity.  Fund liabilities were also expanded to include:

(
All compensation benefits payable because of disability or death when a handicapped worker - where notice and a description of the handicap were on record - sustained injury or death which would not have occurred "but for" the preexisting physical or mental impairment.

(
A portion of the compensation benefits payable when the pre-existing impairment contributed to the disability or death.  The distribution was to be equitable and based upon medical evidence which measured the portion of the award which is attributable to the pre-existing physical or mental impairment and the amount so found was to be paid from the Second injury Fund.

In 1982 the Second Injury Fund was replaced by the Workmen's Compensation Fund with the same responsibilities as prior to the name change.  The following illustrates Fund expenditures along with the Fund balance and the number of new cases opened for the most recent fiscal years:





    Fund

  Fund


  New


Period


Expenditures

Balance

Cases

FY93


$48,191,485

$16,716,489

   n/a


FY94


$64,251,990

$37,515,761

   n/a


FY95


$48,553,486

$31,469,661

  2,331


FY96


$37,866,970

$26,986,548

  1,026

The Fund is financed by payment in the amount of $18,500 in every death case with no dependents and through a pro-rata assessment against insurers and self-inured employers based upon the amount of money paid or payable in workers' compensation claims in the immediately preceding calendar year.

Effective with reforms enacted in 1993, the Fund is limited to claims where the injury or death occurred prior to July 1, 1994.  At the time of the 1993 reforms, Section 44-501(c) was amended to read as follows:

"The employee shall not be entitled to recover for the aggravation of a preexisting condition, except to the extent that the work-related injury causes increased disability.  Any award of compensation shall be reduced by the amount of functional impairment determined to be preexisting."

(6)  KENTUCKY

The Special Fund has long been a significant factor in workers’ compensation law in Kentucky.  Initially the Special Fund was called the Subsequent Injury Fund and its liability was limited to those instances where the claimant was permanently disabled, whether from a compensable injury or otherwise, and received a subsequent compensable injury which caused an additional degree of disability so that the combined disability was greater than that which would have resulted from the second injury alone.  

In 1960 the legislature began expanding the role of the Special Fund, requiring the Fund to allow recovery when a “dormant non-disabling disease condition” was aroused or brought into disabling reality by a subsequent injury or occupational disease.  Further expansion occurred in 1962 when the Fund’s liability was extended into occupational disease claims; and again in 1972 when the statutory language was changed to “dormant non-disabling disease or condition.”  

In 1982, the legislature changed the method by which the employer and the Special Fund made payments to the claimant.  Prior to that time, all payments were paid by the employer or insurance carrier, and the Special Fund would reimburse the paying party for the Fund’s share.  For injuries occurring since July 15, 1982, the employer or carrier is responsible for all income benefits until such time as the benefits paid equal the total percentage of disability which would have resulted from the injury or occupational disease had there been no pre-existing disability or dormant, but aroused, disease or condition.  The Fund then begins to pay its share of benefits directly to the injured party.

In general there are two situations in which the Special Fund must contribute toward the payment of disability benefits.  In the first instance, the Fund is liable for disability attributable to arousal of a pre-existing dormant, non-disabling disease or condition which is aroused or brought into disabling reality by the compensable injury.  The second instance involves “excess” disability where an employee is already disabled from a pre-existing disease or condition at the time of the compensable injury, and the combined disability from the injury and the pre-existing, active disability is greater than that which would have resulted from each source independently.

By far the most common situation involving Special Fund liability involves the arousal of a pre-existing dormant condition.  Under KRS 342.1202(1) any award for permanent disability benefits which is based, in whole or in part, on a pre-existing disease or a pre-existing condition of the back or of the heart must be apportioned 50% to the employer and 50% to the Special Fund.  

The following illustrate the annual payments, annual receipts, and the year-end balance for the Special Fund for the most recent fiscal years:  





    Annual

     Annual

  Year-end


Period


   Payments

     Receipts

  Balance

FY93


$131,452,800

$133,410,170

$322,608,641


FY94


$145,305,215

$149,459,128

$326,762,554


FY95


$151,763,425

$166,915,597

$341,914,726

Effective December 12, 1996, the Special Fund was closed to new claims arising after that date.  At the same time the Special Fund was closed to new cases, a new fund was created.  The Kentucky Coal Workers’ Pneumoconiosis Fund was established to pay fifty percent of the income benefits for coal-related occupational pneumoconiosis with the employer in whose employment the employee was last exposed to the hazard responsible for the remaining fifty percent of income benefits.

Section 342.730 (e) provides that

“For permanent disability, impairment for nonwork-related disabilities, conditions previously compensated under this chapter, conditions covered by KRS 342.732, and hearing loss covered in KRS 342.7305 shall not be considered in determining the extent of disability or duration of payments under this chapter.”

(7)  MAINE

Maine originally enacted a Second Injury Fund provision in 1944.  The provision was significantly modified in 1969 and again in 1971. At that point, the statute provided that

"If an employee who has a previously incurred permanent incapacity by accidental injury, disease or congenital causes, sustains an industrial injury which in combination with the earlier preexisting impairment,  shall result in total and permanent impairment, the employer is liable for all compensation provided by this section. The employer or insurance carrier shall be reimbursed from the Second Injury Fund for compensation payments not attributable to the second injury."

The Second Injury Fund was initially financed by a $500 payment in every case of death where there was no person entitled to compensation. This was later increased to $1,000 in 1969, $1,500 in 1971 and to a "sum equal to 100 times the average weekly wage in the State of Maine" beginning in 1975.

In 1985, legislation was enacted creating the Employment Rehabilitation Fund.  At the same time, the Second Injury Fund provision was amended so that the section did not apply to cases in which reimbursement was available from the Employment Rehabilitation Fund.  The Employment Rehabilitation Fund was designed for two purposes.

(  The Fund reimburses employers for weekly wage replacement benefits where the employee had completed an approved rehabilitation program or the employer had significantly modified the workplace.  If that employee subsequently sustains a second injury which, in combination with the prior injury, results in a substantially greater reduction in earning capacity either in duration or degree than would have resulted from the subsequent injury alone, the employer is to be reimbursed quarterly from the Fund.

(  Where the employer hires an employee who has completed an approved rehabilitation program, the employer may apply for a wage credit that is subject to a sum equal to 50% of the average weekly direct wages or earnings of the employee.  Total wage credit payments are not to exceed a period of 180 days.

Effective April 1, 1992, the Second Injury Fund was closed to new and arising cases.  Due to its limited utilization, there was no impact on rates associated with closure to new cases.  All funds were transferred to the Employment Rehabilitation Fund.  To address preexisting conditions, section 201(4) provides that

"If a work-related injury aggravates, accelerates or combines with a preexisting physical condition, any resulting disability is compensable only if contributed to by the employment in a significant manner."

(8)  MINNESOTA

From early on Minnesota law addressed second injuries.  In 1923 the law provided that

"If an employee receive an injury, which of itself would only cause permanent partial disability, but which combined with a previous disability does in fact cause permanent total disability, the employer shall only be liable for the permanent partial disability caused by the subsequent injury. The employee shall be paid by the state the remainder of the compensation that would be due for permanent total disability out of a special fund known as the Special Compensation Fund.”

The Special Compensation Fund was originally financed through payments to the state treasurer of $200 for every case causing death in which there was no person entitled to compensation. During the 1950's, the legislature adopted much of the Second Injury Fund verbiage as found in the Counsel of State Governments Model Act.  These provisions included the Special Fund being responsible for the "substantially greater disability" occasioned by combined effect of a previous and subsequent injury. The Fund became liable for benefits following 104 weeks of disability and additionally required that in order to qualify for reimbursement, the employer had to register with the industrial commission - in advance of the subsequent injury - notice of the preexisting impairment.

The Fund provisions were later amended to provide reimbursement for that portion of benefits attributable to the second injury after a deductible of $2,000 in medical payments and 52 weeks of indemnity benefits had been paid.  A second scheme of reimbursement - where the second injury would not have occurred "but for" the registered condition - provided for the full amount of the claim without a deductible.

In addition to second injury cases, the Special Fund is liable for the payment of supplemental benefits in dated cases, the furnishing of compensation benefits for injured employees of uninsured employers, and payment of the administration expense for operations of the Workers' Compensation Division.  For the most recent fiscal years, second injury claims account for about 17% of total expenditures while payment of supplemental benefits represents approximately one-half of the total annual Fund expenditures.  The Special Fund is financed through an assessment on insurers and self-insured employers based upon a percentage of compensation benefits (indemnity only) paid during the previous year.  Additional funding comes from the payment of $2,500 in all non-dependency death cases.




Supplemental

 Second





Year

  Benefits

Injuries
         Other

     Total

1993

$59,283,000

$32,467,000
      $39,603,000

$131,353,000


1994

$59,232,310

$30,082.580
      $45,139,906

$134,454,796


1995

$58,569,803

$28,753,682
      $37,176,132

$124,499,617


1996

$61,140,849

$19,980,823
      $35,342,529

$116,464,201


1997

$63,153,631

$20,983,997
      $35,246,205

$119,383,833

The Subsequent Disability Special Fund was repealed for new second injury cases arising on and after July 1, 1992.  The Fund continues to functions to reimburse payments for second injury claims arising prior to that date, and for all the other obligations established by statute.  The Fund receives approximately 1,500 second injury claims for reimbursement annually.  This number has declined since fiscal year 1995.  The projected end date for second injury reimbursements is the year 2024.  By the year 2002, the total annual payout for second injury claims is projected to drop below $10 million.

Minnesota has another unique program designed to minimize the financial effect of the long-term or catastrophic workers compensation claim.  The Workers Compensation Reinsurance Association (WCRA) was created in 1979 to assure the availability of reinsurance protection at a reasonable rate and to assure that effective rehabilitation programs are available for the seriously injured worker.  All insurers and self-insured employers are required by law to be members of the Association.

At present, Association members elect reinsurance at a pre-established threshold level.  The cost of the reinsurance is dependent upon the dollar threshold elected.  Where an individual claim exceeds the pre-selected dollar threshold, the Association is liable for any continuing benefit payments.  In many respects the Association operates as a Second Injury Fund for catastrophic cases.  The only difference is that under the reinsurance program coverage is not dependent upon whether or not a pre-existing condition existed. 

Subdivision 4a of Section 176,101 of the Minnesota statute provides:

"If a personal injury results in disability which is attributable in part to a preexisting disability that arises from a congenital condition or is the result qfa traumatic injury or incident, whether or not compensable under this chapter. the compensation payable for permanent partial disability pursuant to this section shall be reduced by the proportion of the disability which is attributable only to the preexisting disability.”

(9)  NEBRASKA

When Nebraska enacted its first workmen’s compensation law in 1913, a provision was included that addressed previous disability made total by an accident.

“If an employee receives an injury, which, of itself, would only cause partial disability, but which, combined with a previous disability, does in fact cause total disability, the employer shall only be liable as for the partial disability, so far as the subsequent injury is concerned.”

The Nebraska second injury fund was created in 1947 by amending section 48-128 as follows:

“If an employee receives an injury, which, of itself, would only cause partial disability, but which, combined with a previous disability, does in fact cause total disability, the employer shall only be liable as for the partial disability which would have resulted from the second injury in the absence of any preexisting disability, and for the additional disability the employee shall be compensated out of a special fund created for that purpose, which sum so set aside shall be known as the “Second Injury Fund.”
Prior to 1971, section 48-128 limited recovery against the SIF to cases of permanent total disability.  In 1971 that section was amended to permit recovery against the Fund in cases of permanent partial disability as well as permanent total disability cases.  Subsequent amendments to the law permitted the preexisting permanent partial disability to be the result of an injury or disease or congenital in nature.  The condition would also have to support a rating of at least a 25% earning power loss or support a rating which would result in compensation payable for at least 90 weeks for a member disability.  The employer would also have written records to show their knowledge of the disability, unless it is obvious. 

The fund was originally financed by a $500 payment for each fatal claim without dependents.  Overtime the financing method changed to the present method of a two percent (2%) assessment of benefits paid by workers' compensation insurers, risk management pools, and self-insured employers.  Assessments are made whenever the fund is projected to go below the statutory minimum level of $800,000. 

The most current financial report for the Fund indicates the following:








Fund Balance



Disbursements



as of 6/30/96


    $550,562



  $2,235,140

The Nebraska Second Injury Fund was repealed for new cases arising prior to December 1, 1997.  The Fund continues to reimburse carriers and self-insurers employers for claims arising prior to that date.


(10)  NEW MEXICO

The history of subsequent injury legislation in New Mexico is revealing.  In 1959 the legislature enacted a law revision limiting the liability of an employer who hired a previously disabled employee.  The enactment provided that an “employer may require a prospective employee as a condition of continued employment to certify the existence, the nature and the extent of any pre-existing disability.”  The act limited the employer’s liability for disability due to the subsequent injury, but made no provision for any increased disability resulting from the pre-existing condition.

In 1961, the legislature created the Subsequent Injury Fund to provide for apportionment of subsequent disability attributable to a preexisting impairment.  The new statute provided that 

“After January 1, 1962, the Subsequent Injury Act shall be applicable only in those cases where there has been filed with the Superintendent of Insurance prior to the injury or occurrence causing the subsequent disability, a certificate of existing impairment.”  

In 1975 the statute was again amended deleting the provision that required certificates to be filed with the Superintendent prior to the injury or occurrence.  In its place, language was substituted that stated a worker “may at any time” file with the Superintendent a certificate of pre-existing physical impairment.  

In Ballard v. Southwest Potash Corporation 450 P.2d 448 the Court of Appeals noted that eligibility for relief under the Subsequent Injury Act was subject to proof of four requisites:

(a) A pre-existing permanent physical impairment;

(b)  A subsequent disability compensable under the Act;

(c) The subsequent disability must be permanent and;

(d)  The subsequent disability must be materially and substantially greater than which would have   resulted from the subsequent injury alone.

In 1996, requiring the filing of a certificate of pre-existing permanent physical impairment was repealed.  At the same time, the Subsequent Injury Fund was repealed for new claims effective July 1, 1999.

Section 52-1-47. D. of the New Mexico law provides that

“the compensation benefits payable by reason of disability caused by accidental injury shall be reduced by the compensation benefits paid or payable on account of any prior injury suffered by the worker if compensation benefits in both instances are for injury to the same member or function, or different parts of the same member or function, or for disfigurement, and if the compensation benefits payable on account of the subsequent injury would, in whole or in part, duplicate the benefits paid or payable on account of such prior injury.”

(11)  OREGON

Oregon has established four pro-active special funds (identified as Reserves) which accounted for expenditures totaling nearly $69.5 million in fiscal year 1994.  While two of the Reserves include functions related to the hiring of the handicapped workers, a third Reserve is liable for increased benefits on dated cases and the fourth addresses payments on certain reopened cases.

The Handicapped Workers Reserve was established in 1981 to encourage the employment or reemployment of handicapped workers.  Where the injury involved a handicapped worker (defined in the statute and inclusive of congenital conditions) and the injury would not have occurred except for the handicap, or the resulting disability was substantially greater by reason of the handicap, the Reserve reimburses the paying agency for compensation amounts in excess of $1,000.  The Handicapped Workers Reserve ceased to accept new cases except for applications for relief filed prior to May 1,1990

With legislative reforms adopted in 1987 a Reemployment Assistance Reserve was established furnishing employers with certain economic incentives to hire workers who previously suffered work-related injuries resulting in permanent disability.  The Reemployment Assistance Reserve is composed of two separate programs.

(
The Preferred Worker Program - established in 1987 - reimburses the employer for all claim costs related to anew injury sustained by a preferred worker during the first three years of employment. A worker's eligible for preferred worker status if he or she has an accepted compensable injury or occupational disease and the worker cannot return to regular employment.  Eligible workers are issued a preferred worker identification cared which must be used within three years of the date of issue.

(
The Employer At Injury Program - established in 1993 - offers employers direct incentives to return injured employees to light duty occupations when the workers are temporarily unable to return to regular work.  The employer or carrier administers the program and requests reimbursements for program costs from the Reserve.  Forms of assistance include work-site modification, wage subsidy reimbursements, and allowances for clothing, tools, tuition, etc. with a maximum amount up to $2,500 available per worker.

Expenditures for the Handicapped Workers' Reserve and the Reemployment Assistance Reserve have essentially balanced out over the past five years.  While Reemployment Assistance Reserve expenditures have increased, the Handicapped Workers' Reserve - because of the termination of access for new cases after May 1, 1990 - have decreased.  The following illustrates those payments:




Reemployment Assistance
  Handicapped Workers'


Year


    Reserve


    Reserve


1990


  $5,525,544


$10,675,052



1991


  $7,638,688


  $9,042,741



1992


  $9,084,830


  $6,428,678



1993


$11,754,242


  $4,150,119



1994


$13,857,004


  $3,769,574

The Retroactive Reserve was created in 1955 and reimburses employers for cost-of-living increases for certain dated cases.  These retroactive benefit increases accounted for more than $48 million dollars in fiscal year 1994 that represents nearly seventy percent of the annual special fund expenditures.  The Reopened Case Reserve provides benefits where there is a worsening of a compensable injury that occurs more than five years after the compensable injury and that requires hospitalization or surgery. In fiscal year 1994, these reserve expenditures totaled just over $3.4 million.

A unique feature of the Oregon program is the method for funding.  The Reserves are funded by contribution from both employers and employees.  The assessments (as of January 1993) were set at fourteen cents per worker per day for both employer and employee.  In the case of the employee, these assessments are levied by payroll deduction.  As part of that total assessment, the Reemployment Assistance Reserve is funded through a two and a quarter cents ($.0225) per worker day assessment on employers, and a four and a quarter cents ($.0425) per worker-day contribution from employees.  Oregon is also unique in that assessment collected for the four Reserves have exceeded expenditures.  The total balance for the four Reserves at the end of calendar year 1993 was $161 million which places the program in the position of being semi-pre-funded.

Section 656-222 of the Oregon statute addresses compensation payable for additional accident

"Should a further accident occur to a worker who is receiving compensation for a temporary disability. or who has been paid or awarded compensation for a permanent disability, his award of compensation for such further accident shall be made with regard to the combined effect of his injuries and his past receipt of money for such disabilities"


(12)  RHODE ISLAND

In 1943 the Rhode Island legislature enacted their first Second Injury Indemnity Fund.  The provisions of the new law included:

“Whenever an employee who has previously suffered a personal injury or disease or has a congenital condition which resulted in the loss , or the permanent incapacity, of one hand at or above the wrist or one foot at or above the ankle, or the reduction of 1/10th of normal vision of one eye with glasses or any definite permanent partial disability, sustains an injury within the meaning of this chapter resulting in the loss by severance, or the permanent incapacity of, a hand or foot or the reduction to 1/10th of normal vision in an eye which results in permanent total disability . . . the employer shall be liable for the total disability caused by the subsequent injury . . provided, however, that in addition to the above compensation the disabled employee will be paid out of the second injury indemnity fund by order of the director of labor the remainder of the compensation that would be due the injured employee for permanent total disability.”

This early second injury fund was financed by a charge against insurers of one percent (1%) of the gross premiums received – subject to a minimum of $25.  A similar charge was applied against the premiums a self-insured employer would have been charged had they been insured.  In addition, a $750 payment was made into the fund by an insurer or self-insured employer for every injury causing death in which there was no person entitled to compensation.

From a review of early case law, it appears that the apparent purpose of the original Second Injury Indemnity Fund - and later amended in 1951 - was to provide continuing benefits to workers beyond the maximum period of entitlement (1000 weeks) for total incapacity.  In 1954 the Act was further amended to add medical services to the benefits previously authorized.  The statute then read:

“In addition to any other payments authorized to be made from the fund . . . payments from the fund shall be made for the continuance of compensation and medical expenses at his or her prevailing rate to any employee who subsequent to January 1, 1940 has suffered an injury resulting in his receiving compensation payments for total incapacity and such incapacity has continued or will continue beyond the maximum period of payment for total incapacity.”

In 1982 the second injury law was substantially revised and a new threshold for recovery from the fund was established where the second injury merged with a pre-existing work-related disability resulting in greater disability or death.  The Fund was liable after the first 104 weeks of disability.  Over time this threshold of 104 weeks was reduced to twenty-six (26) weeks.

The Rhode Island Second Injury Fund has been fairly inactive and no reports are available to indicate the expenditures by the Fund for the most recent fiscal years.  During the 1998 legislative session the legislature repealed the Fund as of July 15, 1998.  In a somewhat unusual approach, the legislation enacted a retroactive application for pending claims.  A legislative explanatory note states

“[T]his act shall take effect upon passage and shall apply to all claims for reimbursement against the fund in which the director of the department of labor and training has not accepted liability nor has been adjudged liable for reimbursement; provided, that the repeal shall not abrogate or impair any substantive rights or preexisting agreements, preliminary determinations, orders or decrees between the director and any employer, employee or insurer under which the director has accepted liability or has been adjudged liable under the terms of the repealed section.”

(13)  UTAH

The Utah legislature originally enacted a Combined Injury Fund in 1917.  By 1933 this facility

was renamed the Special Fund and was liable for the increased disability where an employee with a previously incurred permanent partial disability sustained a subsequent permanent partial disability and the disability resulting from the combined effect was greater than the compensation that would have been payable for the latter injury alone. 

In 1943 the law was further amended to read as follows:

“If any employee who has previously incurred permanent partial disability incurs a subsequent permanent partial disability such that the compensation payable for the disability resulting from the combined injuries is greater than the compensation which, except for the preexisting disability, would have been payable for the latter injury, the employee shall receive compensation on the basis of the combined injuries, but the liability of his employer shall be for the latter injury only and the remainder shall be paid out of the special fund.”

This special fund was to be financed by payments from employers and insurers in non-dependency death cases.  This payment amounted to twenty percent (20%) of the amount that would have been paid to a person wholly dependent upon the deceased worker.

Effective June 1, 1988, the Employers Reinsurance Fund was established to replace the Second Injury Fund.  The purpose was to continue compensation where an employee with at least a 10% whole person permanent impairment from any cause or origin, sustained a subsequent additional impairment by accident resulting in permanent total disability.  The Fund was liable for compensation benefits after the initial 156 weeks of permanent total disability and for one-half of the medical benefits in excess of the first $20,000.

In addition to claims involving subsequent additional impairment, the Employers Reinsurance Fund was also liable for all permanent total disability claims after the initial 312 weeks.  Utah law provides for permanent total benefits to be paid during the duration of disability.  For indemnity benefits payable after 312 weeks, the minimum weekly compensation rate was set at 36% of the current state average weekly wage.  This served as a built-in benefit escalator for many dated cases.  For disabilities incurred after July 1, 1988, disability benefits were offset by one-half of Social Security retirement beginning at age 65.

The Employers Reinsurance Fund is financed from assessments based upon a percentage of Workers' Compensation premiums.  In June of 1993, the actuarial consulting firm of Milliman & Robertson conducted an actuarial review of the Fund and estimated the present value of future benefits totaled $235 million.  At that point the Fund had annual disbursements totaling about $12 million for the prior fiscal year.  Effective with recent amendments, the Employers' Reinsurance Fund ceased to accept new claims arising after June 30, 1994.  An additional provision of that law change required the Industrial Commission to determine the amount of a premium assessment sufficient to make the Fund assets greater than its liabilities by June 30, 2025

In July 1994 the Insurance Commissioner approved an increase of 4.24% in the prospective loss costs used to develop premium rates. This increase reflected the additional cost associated with employers and insurers being directly responsible for benefits to injured workers who are permanently and totally disabled by industrial accidents occurring after June 30, 1994.  Fund liabilities will continue to be financed using the pay-as-you-go methodology: assessment sufficient to cover the following years payments will be a percentage of the premium.

Section 35-1-66 (C) of the Utah Code provides that

“Permanent partial disability compensation may not be paid for any permanent impairment that existed prior to an industrial accident.”

Concluding Observations

Proceeding through the exercise of reviewing states that have repealed or significantly modified their approach to second injury claims, one is drawn to the conclusion states need to consider whether such facilities continue to serve either an economic or social purpose.  Based on such examinations, legislators in eleven states (Alabama, Colorado, Connecticut, Florida, Kansas, Kentucky, Minnesota, Nebraska, New Mexico, Rhode Island and Utah) have terminated acceptance of newly arising second injury cases into their Funds.  Their abolition appears to have had either no impact or minimal impact to the employer or worker community.

Two states have modified their approach and in both instances have adjusted the programs to focus on pre-existing conditions that had their origin in a prior occupational injury.  Access to the Maine Employment Rehabilitation Fund requires that the employee had completed an approved rehabilitation program.  In Oregon, the Reemployment Assistance Reserve was created to protect workers who had previously suffered work-related injuries.  One sees from a review of annual expenditures that in Oregon - where the program is confined to workers with prior work-related injuries - these expenditures are approaching the same level as when the Handicapped Workers Reserve was responsible for conditions inclusive of those stemming from a congenital origin.  Changing the focus for the Reserve to prior work-related injuries may not have accomplished a significant result if the purpose was to curtail annual Reserve expenditures.

APPENDICES

Appendix A

COUNCIL OF STATE GOVERNMENTS

MODEL ACT

Section 20 [Payment for Second Injuries from Special Fund.]

(a)  If an employee who has a permanent impairment from any cause or origin incurs a subsequent impairment by injury arising out of and in the course of his employment resulting in compensation liability for disability that is substantially greater by reason of the combined affects of the preexisting impairment and subsequent injury or by reason of the aggravation of the preexisting impairment than that which would have resulted from the subsequent injury alone, the employer or his insurance carrier shall in the first instance pay all awards of compensation provided by this act, but such employer or his insurance carrier shall be reimbursed from the Special Fund created by Section 55 for all compensation payments subsequent to those payable for the first 104 weeks of disability

(b) If the subsequent injury of such an employee shall result in the death of the employee and it shall be determined that the death would not have occurred except for such preexisting permanent impairment, the employer or his insurance carrier shall in the first instance pay the compensation prescribed by this act, but he or his insurance carrier shall be reimbursed from the Special Fund created by Section 55 for all compensation payable in excess of 104 weeks.

(c)  In order to qualify under this section for reimbursement from the Special Fund, the employer must establish by written records that the employer had knowledge of the permanent impairment at the time that the employee was hired or at the time the employee was retained in employment after the employer acquired such knowledge

(d)  As used in this section, "permanent impairment" means any permanent condition, whether congenital or due to injury or disease, of such seriousness as to constitute a hindrance or obstacle to obtaining employment or to obtaining reemployment if the employee should become unemployed.  No condition shall be considered a "permanent impairment" unless it is one of the following conditions:

(I)
  Epilepsy

(2)  Diabetes

(3)  Cardiac disease

(4)
  Arthritis

(5)
  Amputate foot, leg, armor hand

(6)  Loss of sight of one or both eyes or a partial loss of uncorrected vision of more than 75

percent bilaterally

(7)
  Residual disability from poliomyelitis

(8)
  Cerebral palsy

(9)
  Multiple sclerosis

(10)  Parkinson's disease

(11)  Cerebral vascular accident

(12)  Tuberculosis

(13)  Silicosis

(14)  Psychoneurotic disability following treatment in a recognized medical or mental institution

(15)  Hemophilia

(16)  Chronic osteomyelitis

(17)  Ankylosis of joints

(18)  Hyperinsulism

(19)  Muscular dystrophies

(20)  Arteriosclerosis

(21)  Thrombophlebitis

(22)  Varicose veins

(23)  Heavy metal poisoning

(24)  Ionizing radiation injury

(25)  Compressed air sequelae

(26)  Ruptured intervertebral disk

or unless it would support a rating of disability of 200 weeks or more if evaluated according to the standards applied in compensation claims.

(e)  The Special Fund shall not be hound as to any question of law or fad by reason of an award or an adjudication to which it was not a party or in relation to which it was not notified at least three weeks prior to the award or adjudication, that it might be subject to liability for the injury or death.

(f)  An employer or carrier shall notify  the Director and the Director of the Special Fund of any possible claim against the Special Fund as soon as practicable but in no event later than 100 weeks after tile injury or death

Appendix B.

REVIEW OF STATE SECOND INJURY FUNDS

STATUTORY PROVISIONS

Thresholds of Fund Eligibility

[Note - This review of state Second Injury Funds may in certain instances include states that have repealed their Funds for newly arising claims.  For purposes of clarification, I have identified with an asterisk [*] those states that have taken such action.]

Every state - including monopolistic find states - enacted a Second Injury Fund provision at some point. In establishing such Funds, states generally utilized the following language:

“If an employee has at the time of injury permanent disability in the form of the loss of a hand or arm or foot or leg or eye and at the same time of such injury incurs further permanent disability in the form of the loss of a hand or arm or foot or leg or eye, he shall be deemed to be totally and permanently disabled and shall be paid, from the funds provided in this section, compensation for total and permanent disability after subtracting the amount of compensation received by the employee for both such losses."

The purpose of the noted statutory provision was to enhance the prospects for employment of certain handicapped persons who had previously sustained specific losses, so that they and their families could maintain a reasonable standard of livelihood should a subsequent injury occur.  The statute made it certain - as an inducement to the employer - that in employing a handicapped person, he would be required to pay no more if such a handicapped person should suffer further injury then he would have been required to pay had the person not been handicapped in the first place

It was soon recognized that statutory provisions of this type did not operate as an inducement to the hiring of the handicapped.  Limitations associated with the requirement for the previous loss of a major member resulted in few claims qualifying for Second Injury Fund relief.  Even more rare was the subsequent loss of the opposite body member.

Only five states (Illinois, Indiana, Mississippi, Pennsylvania, and Vermont) continue to statutorily restrict Second Injury Fund recovery to those claims involving a prior "permanent disability by reason of loss of or loss of the use of a hand, an arm, a foot, a leg or an eye" which combines with a subsequent injury to result in permanent and total disability.

To respond to the criticism of statutory harshness and to permit their Funds to operate more freely, states first began to experiment with lowering the thresholds of eligibility.  Subsequent to these changes - where system utilization exceeded the level of normal expectations - a number of states began to raise the thresholds of eligibility, while not acceding to the original statutory provisions.  These efforts to modify the thresholds of eligibility were concerned with three features of the law which include

(1)  the type of pre-existing conditions subject to recovery,

(2)
 the combined result for purposes of recovery, and

(3)
 the extent of the employers knowledge.

Each of these features warrants consideration as to their purpose and the means of implementing the concept.  The following examines the present status of the statutory language in each area along with reviewing certain pertinent judicial interpretations.  Concluding observations are also provided regarding statutory provisions which may achieve the result originally sought with the least administrative and or judicial oversight.

(1)  Type of Pre-existing Conditions

Criticism of early Second Injury Funds statutes was directed toward the narrowness of coverage.  In most instances, the pre-existing condition was required to involve the complete loss - or complete loss of use - of a major body member. A number of states required that the body member loss stem from a job-related incidence.

Initial efforts by legislative bodies to address the expansion of coverage involved the recognition of pre-existing impairment “from any cause or origin."  During the 1950's, the Council of State Governments established a committee of Compensation experts to draft a model Workmen’s Compensation Act. This committee reviewed the type of pre-existing conditions that should qualify for Second Injury Fund recovery and recommended the following statutory language: 

"If an employee who has a permanent impairment from any cause or origin incurs a subsequent impairment by injury arising out of and in the course of his employment..."

The Council went on to define "permanent impairment" to mean "(a)ny permanent condition, whether congenital or due to injury or disease, of such seriousness as to constitute a hindrance or obstacle to obtaining employment or to obtaining reemployment if the employee should become unemployed"

To assist in the determination of what conditions might constitute a pre-existing permanent impairment, the Model Act included a listing of common prior impairments.  This list included cardiac disease, ruptured disc, and psychoneurotic disabilities along with many other conditions.  As a catchall, the list concluded with recognition for any permanent condition that would support a rating of disability of 200 weeks or more if evaluated according to the standards applied to workers compensation cases.

Following adoption of the Model Act by the Council of State Governments, a number of states enacted Second Injury Fund provisions similar to those recommended. The Alaska statute continues to follow the approximate wording found in the Model Act.  Early versions of the Minnesota* Second Injury Fund law also tracked closely with the Model Act, but the final scheduled item referred to "any other physical impairment of a permanent nature which the commissioner may by rule prescribe.”

It is interesting to see how the courts have interpreted both the definition of permanent impairment and the schedule associated with same.  Thc Alaska Supreme Court in Employers Commercial Union vs. Christ 513 P2d 1090 established the philosophy of the Fund as well as how it should operate.  The case involved a man, who when 20 years old lost his arm by amputation.  Thirty years later, while employed, he received multiple injuries in a motor vehicle accident.  The treating physician testified that the absence of the left arm combined with the multiple injuries sustained in the second accident to produce a 50 to 60 percent permanent impairment of the whole man.  It was argued that because the employee had been able to discharge his duties, there was no practical reason to permit recovery from the Second Injury Fund.  The Supreme Court viewed the statutory language otherwise and determined that if a condition is on the schedule, it qualifies automatically as a permanent physical impairment without consideration of the test requiring the condition also be serious enough to constitute an obstacle to employment.

Four other states (Florida*, Georgia, Louisiana and South Carolina) enacted the provisions contained in the Model Act and adopted the Alaska philosophy. To accommodate that philosophy, they amended their law to read: "Where, however, the employer establishes that he had knowledge of the pre-existing permanent partial disability prior to the subsequent injury, there shall be a presumption that the employer considered the condition to be permanent or likely to be a hindrance or obstacle to employment where the condition is one of the following:" (There follows the schedule as set forth in the Model Act or a minor variation of same.)

Arizona law also includes reference to a "preexisting impairment" with a schedule of covered conditions, but makes a distinction for the source of the pre-existing impairment.  If the source was a pre-existing industrially-related permanent physical impairment, then the subsequent impairment (with certain limitations) is subject to reimbursement.  If the source was a preexisting physical impairment which is not industrially related, then the impairment must "constitute a hindrance or obstacle to employment” and the impairment must equal or exceed a ten- percent (10%) permanent impairment

While only a handful of states adopted the provisions as found in the Model Act, a number of states included a term to delineate a pre-existing condition and defined it utilizing the definition of permanent impairment as found in the Model Act (i.e. "of such seriousness as to constitute a hindrance or obstacle to obtaining employment or to obtaining reemployment if the employee should become unemployed"). The states and the reference term utilized include:

Idaho – “Permanent physical impairment”

Nevada – “Permanent physical impairment”

New Hampshire – “Permanent physical or mental impairment”

Rhode Island* - “Preexisting disability”

Jurisdictions including the District of Columbia, Massachusetts, New Mexico* and New York define physical impairment as a condition which "is, or is likely to be a hindrance or obstacle to employment".

A growing number of states revised their statutes to include reference to handicapped employees and have sought to define what constitutes that term.  Michigan and Montana have addressed the subject of pre-existing condition by specific reference to "vocationally handicapped” persons.  Montana defines a vocationally handicapped person to mean

"A person who has a medically certifiable permanent impairment which is a substantial obstacle to obtaining employment or to obtaining reemployment if the employee should become unemployed, considering such factors as a person's age, education, training experience and employment rejection.”

Michigan utilizes the definition of one

"who has a medically certifiable impairment of the back or heart, or who is subject to epilepsy. or who has diabetes, and whose impairment is a substantial obstacle to employment, considering such factors as a person's age, education, training, experience and employment rejection.”

Even where an attempt is made to define the term describing the pre-existing condition, the term may lead to a higher incidence of SIF cases.  The Oklahoma statute, which utilizes the term "physically impaired person", was amended to define a physically impaired person as one who

“as a result of accident, disease, birth, military action! or any other cause, has suffered the loss of the sight of one eye, the loss by amputation of the whole or a part of a member of his body, or the loss of the use or partial loss of the use of a member such as is obvious and apparent from observation or examination by an ordinary layman, that is, a person who is nor skilled in the medical profession, or any pre-existing disability adjudged and determined by the Workers' Compensation Court or any disability resulting from separately adjudicated injuries and adjudicated occupational diseases even though arising at the same time.”

This definition was designed - along with a number of earlier versions - to limit the number of cases qualifying for Fund relief.  Under an earlier definition, the Supreme Court in Special Indemnity Fund vs. Scott 652 P.2d 278 found that a worker who had a congenital philonidal cyst was a "physically impaired person" within the meaning of the statute.

In fifteen jurisdictions the Second Injury Fund laws have been amended to include reference to pre​existing conditions but the term has not been defined and is therefore subject to judicial interpretation These jurisdictions - and the statutory reference - include the following:

Arkansas –“ Previous disability- or impairment”
California – “Previous permanent disability or physical impairment”

Delaware – “Previous permanent injury”

District of Columbia – “Previous occupational or non-occupational disability”

Kentucky* - “Dormant non-disabling disease or condition”

Missouri* - “Previous disability”

New Jersey – “Permanently and partially disabled”

North Dakota –“ Pre-existing injury or condition”

South Dakota – “Previous injury”

Tennessee – “Permanent disability'”

Texas – “Previous injury”

Washington – “Previous bodily disability”

West Virginia – “Definitely ascertainable physical impairment”

The lack of specific definition has enabled the courts to determine the type of conditions to be construed as pre-existing impairments.  In a series of decisions beginning with Yocum v. Gibbs 525 SW2d 744, and continuing through Stovall v Dal-Camp, the Kentucky Courts have given liberal effect to the language enacted by the legislature.  Now, if the employee suffers from a prior disability or a "dormant non-disabling disease or condition” which is brought into a state of disability by the second injury, recovery from the Special Fund is proper.  This fact, coupled with the evolution of the definition of disability to include conditions normally associated with the aging process, has put the Fund in a major portion of litigated cases.

In addition to those approaches described, a number of states have designed thresholds for the pre-existing conditions to attain before qualifying for Second Injury Fund relief:

( Alaska now requires the “permanent physical impairment” to support a rating of disability of 200 weeks or more if evaluated according to standards applied in compensation claims.

( Hawaii directs that the “previous permanent partial disability” support an award of at

least 32 weeks of compensation for permanent partial disability.

(
Maryland requires that the combined effect of the “previous impairment” and the subsequent accidental personal injury result in a permanent disability exceeding 50% of the body as a whole

(  Missouri requires that the “preexisting permanent partial disability,” if body as a whole injury, equal a minimum of fifty weeks of compensation, or, if a major extremity only, equal a minimum of fifteen percent permanent partial disability.

( Nebraska* mandates that a “pre-existing disability” support a rating of 25 per cent loss of

earning power or support a rating which would result in compensation payable for a period of 90 weeks or more

( North Carolina requires that the original injury and the subsequent injury each be at

least 20 per cent of the entire member.

( Virginia law prescribes that an award can be rendered against the Fund only where the “pre-existing condition” involved more than 20 per cent impairment to a scheduled member and the subsequent injury involves at least another 20 per cent loss

( Wisconsin requires that the second injury involve disability of 200 or more weeks, which combines with a “pre-existing disability” of equal or greater degree

*  *  *

The preceding material demonstrates that the majority of states have moved from a restrictive description of what physical impairments constitute a pre-existing condition to a broadened perception of what pre-existing conditions should be subject to SIF relief.  The restrictive description of pre-existing condition is represented by those states which continue to require that the pre-existing condition involve a “permanent disability by reason of loss of or loss of use of a hand, an arm, a foot, a leg, or an eye”.  This restrictive requirement culminates in few instances of second injuries qualifying for Second Injury Fund relief. 

Where states have moved to modify the threshold of eligibility, one can identify four (4) prominent approaches that have developed.  The first approach, which is an improvement over the "loss of a major member rule," is illustrated by those states that have adopted a threshold whereby the pre-existing condition must exceed a pre​determined extent of disability or physical impairment.  These thresholds are identified with states such as Hawaii and North Carolina where the law prescribes the level of pre-existing impairment and/or the level of the subsequent injury.  However, a shortfall to the approach is that the use of thresholds may require adjudication to determine the extent of the original disabling condition.  This shortcoming may be addressed by requiring either certification or registration of such prior conditions.

The second approach is identified with those states that make reference to pre-existing condition (e.g., previous injury, previous disability) but do not define the term.  Interpretation as to what constitutes a pre-existing impairment are left to the determination of the courts.  In certain states, the judicial interpretation of a pre-existing condition has been identified with qualifying more claims for Fund relief than was probably intended by the original legislation.  The lack of specificity culminates in uncertainty and each new condition is perceived as a test case for purposes of possible Fund relief.  This can result in an ineffective approach which encourages unnecessary litigation

The third approach relies upon the more flexible alternative of defining the pre-existing condition with sufficient generality so that it may include almost any conceivable prior handicap.  In the majority of cases, the term refers to "any permanent physical or mental condition, whether congenital or due to injury or disease, of such seriousness as to constitute a hindrance or obstacle to obtaining employment or to obtaining reemployment if the employee should become unemployed.”  This approach appears preferable to the non-defined term since it furnishes the framework of legislative intent while permitting the state administrative agency to define pre-existing condition in light of both changes in medical knowledge and employer attitudes.  It appears wiser to leave the final determination of what constitutes a handicap to an expert administrative body which would presumably be in a better position to make the determination in each instance than would the legislature.

The same comment would apply to those states that have incorporated reference to handicapped workers It is interesting to note that the definition found in both Michigan and Montana establish further guidelines for the agency to consider in determining whether a "vocationally handicapped” condition exists.  These additional factors include the person's "age, education, training, experience, and employment rejection.”  Factors that should perhaps be taken into consideration when making that determination.

The final approach - adopted by some states through modification of the Model Act - is to enumerate specifically the types of pre-existing conditions to be covered by the statute and to further delineate that when one of the enumerated conditions underlie a second injury, the employer at the time of the second injury is assured of recovery.  This approach assures that the Fund's resources will not be diverted to pay claims that are based on injuries and disabilities allegedly caused by conditions not on the list.

On the other hand, this fourth approach may be criticized for two reasons.  First, the underlying conditions may not have operated as a hindrance or impediment to employment and the Fund is thus being utilized for purposes external to its original intent.  Also, this approach may be criticized because legislative enumeration of pre-existing conditions may become crystallized over time and amendments of statutes to include newly discovered or recognized conditions may be difficult to secure from an active state legislature.

Level of Combined Effect

A significant number of states limit their Second Injury Fund provisions to cases in which the pre-existing condition and the subsequent injury have a specific combined effect.  Review of the statutory provisions indicates that fifteen (15) states limit the application of their Funds to injuries which, in combination with a pre-existing condition, result in permanent and total disability. These states include:


Colorado*

Michigan


Texas


Delaware

Mississippi


Utah*


Idaho


New Jersey


Vermont


Illinois


Pennsylvania


Washington


Indiana


Tennessee


West Virginia

The requirement that the combined result culminate in permanent total disability serves to restrict the incidence of cases qualifying for Fund relief.  The incidence of workers compensation claims resulting in permanent and total disability occurs on a very infrequent basis.  Adding the requirement of a pre-existing impairment results in only a minimal number of cases meeting that threshold.

The limitation of permanent and total disability prompted many states to look at methods to expand the number of cases in which the SIF would participate.  The Model Act incorporated the following language to encourage acceptance of a broader range of cases:

“If an employee who has a permanent physical impairment from any cause or origin incurs a subsequent disability by injury arising out of and in the course of his employment resulting in compensation liability for disability that is substantially greater by reason of the combined effect of the pre-existing impairment and the subsequent injury or by reason of the aggravation of the preexisting impairment then that which would have resulted from the second injury alone.”

Introduction of the concept of disability that is “substantially greater" results in significantly more claims qualifying for Fund relief.  While many states have adopted the concept of "disability that is substantially greater”, not all the states adopted the specific term but the basic intent is the same.  Nine (9) states adopted language referring to “disability that is greater” or a variation of verbiage that accomplishes the same purpose

Arkansas

Connecticut*

Hawaii  ("greater permanent partial disability, permanent total disability, or death")

District of Columbia  (greater permanent disability”)

Kentucky*

New Hampshire

North Dakota  ("compensation in excess of the amount")

Rhode Island*

South Dakota

Seven (7) jurisdictions adopted the Model Act language of "substantially greater"

Alaska




Nebraska*

Massachusetts



Nevada

Minnesota*



South Carolina

Missouri

In Florida*, New Mexico* and New York, the statutory reference included disability that is "materially and substantially greater.”  While the “substantially greater” result appears equitable, the determination of the extent of the employer's liability for the second injury is frequently an issue in dispute and the subject of litigation. Making the Fund responsible for any increased disability may also result in the Fund responding in those claims involving disability of short duration or minor impairment.

Iowa utilizes a fairly unique approach wherein a worker with a prior injury to a hand, arm, foot, leg or eye (not necessarily work-related) who suffers a work-related second injury to another (not the same) listed member, the worker is compensated by the employer for the second injury as if there were no prior injury. However, because the existence of the two injuries sometimes results in greater disability than if the second injury were the only injury, the injured worker may file a claim against the Second Injury Fund for the excess disability above and beyond the first and second injuries when viewed in isolation.

Both Michigan and Montana limit the employer's responsibility to 104 weeks where a certified "vocationally handicapped” person suffers a second injury.  No attempt is made to determine whether the disability is increased where the "handicapped” person has been certified.  The statute, in both instances, includes the following:

"A person certified as vocationally handicapped who receives a personal injury arising out of and in the course of his employment and resulting in death or disability must be paid compensation in the matter and to the extent provided in this chapter or, in case of death resulting from such injury, the compensation must be paid to his beneficiaries or his dependents. The liability of the employer for payment of compensation, for furnished medical care, and burial as provided in this chapter is limited to those benefits occurring during the period of 104 weeks after the date of injury.  Thereafter, all compensation and the cost of all medical care and burial is the liability of the fund.”

In addition to the methods described above, certain states have adopted alternate means whereby the incidence of claims qualifying for SIF relief is limited.  These include:

(  Arizona requires that where an employee with a preexisting impairment that exceeds 10% and is not industrially related, sustains a subsequent impairment, the employer is responsible for temporary disability compensation and any subsequent impairment, and the employer and the special fund share equally in the compensation for loss of earning capacity or permanent total disability.

(  California calls for the combined effect of the prior permanent disability and the subsequent disability to equal seventy percent or more of total disability; provided that either (a) the previous disability affected a hand, an arm, a leg, or an eye, and the permanent disability resulting from the second injury affects the opposite and corresponding member and accounts for at least 5% of total disability, or (b) the permanent disability resulting from the subsequent injury, when considered alone, is equal to 35% or more of total.

(  Maryland prescribes that the combined effect result in permanent disability exceeding

fifty percent of the body as a whole.

(  North Carolina requires that the original injury and the subsequent injury each be at least twenty percent of the entire member.

(  Oklahoma law requires that the pre-existing permanent partial disability and the permanent partial disability from the last injury must exceed a total amount equal to forty percent to the body.

(  Virginia law prescribes that an award can be rendered against the Fund only where the pre-existing condition involves more than twenty percent impairment to a scheduled member and the subsequent injury involves at least another twenty percent loss.

(  Wisconsin requires that the second injury involve disability of 200 or more weeks, which combines with a pre-existing disability of equal or greater degree

*  *  *

The foregoing reveals that three different methodologies predominate when comparing the level of combined effect.  The first method, identified in fifteen (15) states, relies upon the combination of the pre-existing condition and the second injury to result in permanent and total disability.  Through this approach, employers are assured that if a second injury renders a previously handicapped employee permanently and totally disabled, full liability for permanent and total disability benefits will not be incurred.  However, in the theoretical arena, if the same accident results in 90% disability to the employee, no relief may be obtained from the Fund since the entire burden of cost for partial disability accidents falls upon the employer.  In that scenario, the employer retains some economic justification for not hiring or retaining a handicapped worker.

The probable reason for limiting recovery to permanent and total disability was that it initially addressed the concerns of employers and was simple to administer.  There was no need to adjudicate whether the subsequent injury resulted in greater or more extensive disability.  Whereas the methodology does restrict the number of claims qualifying for relief, it should also be realized that imposing such limitations upon coverage might be self-defeating if the effects of such limitations serve to reduce the willingness of employers to hire handicapped persons.

The majority of states have recognized this problem and adopted the second methodology that allows recovery in all cases where the disability stemming from the second injury is greater than would have occurred if the employee did not have the pre-existing condition.  This approach permits the proof of disability to be left with the fact-finding process and allows the compensation board or commission to adjudicate against unwarranted claims.  The shortcoming of this methodology is that it frequently requires adjudication to determine whether the disability was increased because of the second injury.  This methodology also introduces many more claims into the system because of the possibility of the combined effect to be increased a number of percentage points greater than without the pre-existing condition.  The Fund may thus become involved in many more instances of small dollar value.

An effective means to limit the involvement of the Fund in minor claims is to prescribe a level of pre-existing impairment or disability that represents a threshold before the Fund may become liable. The systems found in Arizona, California, Maryland, North Carolina, Oklahoma, Virginia and Wisconsin restrict recovery to those cases resulting in a high level of permanent partial disability.  An alternative to this approach is found in the Model Act wherein the Fund becomes involved only when the claim entitlement extends beyond 104 weeks.

Whereas the second methodology relies upon a determination of the extent of the increased disability, the third methodology adopted by Montana and Michigan relies principally on a certification process.  Where the "vocationally handicapped” person is certified, and subsequently suffers another injury, the employer is responsible for only 104 weeks of compensation.  All additional - benefits without consideration of increased disability or permanent and total disability -are payable from the Fund.  This approach eliminates the substantiation of fact after the incident but requires that proper procedures be followed at the time the handicapped worker is employed or retained in employment.  When administered properly, this approach probably assures the most equitable recourse for employers who hire or retain handicapped workers.

Employer Knowledge

Notwithstanding attempts by various states to expand upon the type of pre-existing conditions that would qualify for SIF relief and the extent of the combined effect, states have also struggled with the issue of employer knowledge.  This takes the form of questions such as: Is it necessary for the employer to be aware of the pre-existing condition in order to qualify for relief?  If knowledge is required, can that knowledge be acquired after the second injury occurs?  Does knowledge have to be in written form?

Under the original provisions whereby most laws required the preexisting loss of a major body member, the issue of employer knowledge was fairly obvious.  Employers who hired or retained an employee with a missing body member were generally aware of the physical condition of that employee.  It was thus presumed that the employer knew of the condition and the potential restriction on employment.  When laws were broadened to include lesser conditions (e.g. permanent physical impairments, permanent disabilities, etc.) the subject of employer knowledge surfaced.

A number of early judicial decisions established the two major approaches.  In New York, the Court of Appeals reasoned that the employer must have knowledge of the employee's impairment and a good faith belief of its permanency.  In Bellucci vs. Tip Top Farms 248 NE.2d 864 the court stated that "Some knowledge by the employer of the permanent and disabling nature of the pre-existing impairment of its employee is required . . . by the expressed policy of the statute to encourage employment of the handicapped.  This policy is based upon the reluctance of employers to hire or retain employees whose possible subsequent injury could result in increased financial burdens upon the employer because of the existence of a prior permanent impairment.  Obviously, the legislature would have no need to encourage employment of workers whose impairments are unknown to employees since such work would meet no special barriers to general employment.”

While many states adopted the approach initially established by New York, not all courts were willing to introduce distinctions into SIF statutes that did not in specific terms require them.  The Supreme Court of California for example, expressly rejected the New York employer/knowledge rule in Ferguson v Industrial Accident Commission 326 P.2d 145 and held that the pre-existing condition need only be "labor disabling.”  Shortly thereafter a decision in Subsequent Injury Fund v Industrial Accident Commission 366 P.2d 496 held that the previous disability or impairment need never have been previously manifested, even to the afflicted employee.  The court pointed out that a pre-existing condition which does not interfere with employment is still labor disabling if it "can reasonably be expected to handicap an employee's ability in the general labor market to get and hold a job . . .should he be displaced from the job he has had."

Later, the courts in Connecticut* in Jacques vs. Penn Machinery Company 349 A.2d 847, Hawaii in Flores vs. City and County of Honolulu 701 P.2d 1282, and Maryland in Subsequent Injury Fund vs. Rinehart 280 A2d 298, concurred with the rationale established in the California decision.  Employer knowledge was not necessary in order to establish SIF relief.

After establishing by judicial precedent the requirement for employer knowledge, New York later reversed that decision.  In 1987, the legislature enacted language eliminating the knowledge requirement. In taking such action, it was reasoned that the law was founded on the premise that every person who works for a living is entitled to a reasonable opportunity to maintain their independence and self-respect by being self-supportive even after being physically handicapped by an injury or disease.  It was determined that the second injury law was intended to reasonably, equitably and practically remove any hindrance or obstacle to employment of permanently partially disabled people, including those honorably discharged from the armed forces.

Taking a position on the issue of employer knowledge - and obviously leaning toward the arguments as initially set forth in the original New York judicial decision - the Council of State Governments Model Act included the following verbiage:

"In order to qualify for reimbursement from the special fund, the employer must establish by written record that the employer had knowledge of the permanent impairment at the time the employee was hired, or at the time the employee was retained in employment after the employer acquired such knowledge."

The states of Alaska, Arizona, Nebraska*, Nevada, New Hampshire and Rhode Island* include the above statutory provision, or a minor variation of same.  In addition

(  The Massachusetts law requires “personal knowledge of the existence of such pre-existing physical impairment within thirty days of the date of employment or retention of the employee.”

(  In place of the reference to "written record” found in the Model Act, the Tennessee statute refers to "actual knowledge of the permanent and preexisting disability prior to the subsequent injury.”

(  Florida* law only requires that "the employer knew of the pre-existing permanent physical impairment prior to occurrence of the subsequent injury" and that the impairment is one of those listed in the schedule.

The statutory provisions found in Georgia and Louisiana also permit recovery from the SIF where the employer is able to demonstrate knowledge of a condition listed in the schedule.  In both instances, there is the presumption that if the employer establishes knowledge of the existence of any of the conditions set forth in the schedule, that employer is eligible for Fund relief should a subsequent injury occur.

While the South Carolina law utilizes language found in the Model Act, it includes an additional provision whereby an employer may qualify for reimbursement from the Fund because the existence of the preexisting condition was “concealed by or was unknown to the employee.”  This provision virtually eliminates the employer knowledge requirement and permits the Fund to become involved in any claim involving a condition listed in the schedule.  

The Arkansas law also attempts to clarify intent by requiring that "latent conditions, which are not known to the employee or employer, (are) not to be considered previous disabilities or impairments which would give rise to a claim against the Second Injury Fund.”

A number of states have moved to establish specific procedures whereby employers may register or certify with the administrative agency the existence of pre-existing conditions.  Prior to repeal of its law in 1994, the Kansas* law was quite explicit and provided for specific procedures through which the employer could demonstrate knowledge.  A pertinent portion of the law read as follows:

“The employer's knowledge of the pre-existing impairment may be established by any evidence sufficient to maintain the employer's burden of proof with regard thereto.  If the employer, prior to the occurrence of a subsequent injury to a handicapped employee, files with the director a notice of the employment or retention of such employee, together with a description of the handicapped claim, such notice and description of handicap shall create a presumption that the employer had knowledge of the pre-existing impairment.”

As noted earlier, both Michigan and Montana have established perhaps the most pronounced rule in terms of the registration of preexisting conditions.  In those states, the SIF is available to "vocationally handicapped” employees.  Michigan provides that in order to qualify as vocationally handicapped, the employee must adhere to the following certification procedures:

"An unemployed person who wishes to be certified as vocationally handicapped for purposes of this chapter shall apply to the certifying agency on forms furnished by the agency.  The certifying agency shall conduct an investigation and shall issue a certificate to a person who meets the requirements for vocationally handicapped certification.  The certificate is valid for two calendar years after the date of issuance.  After expiration of a certificate an unemployed person may apply for a new certificate.  A certificate is not valid with an employer by whom the person has been employed within 52 weeks.”

In 1992, changes were made in the Michigan certification process requiring applicants to show actual employment rejection.

The Montana statute requires

“A person who wishes to be certified as vocationally handicapped for purposes of this part may apply to the division on forms furnished by the division.  The division shall conduct an investigation and shall issue a certificate to a person who, in the division's discretion, meets the requirements for vocationally handicapped certification.  An employee who is requesting reemployment may be certified as vocationally handicapped.  An employee who is not employed at the time of application for certification must be certified as vocationally handicapped before entering new employment in order for the new employer to receive the benefits of this part.”

The clear intent of the above provisions is to require certification prior to the occurrence of the second injury.  This precludes dispute and litigation over knowledge following the occurrence of a subsequent injury.

*  *  *

It is evident that legislatures and the judiciary have created various means to address the matter of employer knowledge.  In those states where the scope of coverage is limited to claims involving the prior loss of a body member, it is not considered a problem because the employer can generally demonstrate that he/she knew at the time of hiring of the physical limitations of the worker.

Where the decision has been made to broaden the type of pre-existing condition that would qualify for Fund relief it is difficult to fault the logic of the New York courts.  If the purpose of the SIF is to encourage the hiring of the handicapped and to provide economic relief to those employers who do hire or retain handicapped workers, then the employer who lacks knowledge of the employee's preexisting condition - or was able to establish that knowledge only after the subsequent injury occurred - should not be permitted to make a claim against the Fund because the Funds existence did not in any way induce the employer to hire or retain such a person. 

An approach that is consistent with that basic philosophy is to require the employer - if the employer wants to be protected should subsequent injury occur - to notify the administrative agency as soon as a handicapped worker is employed or retained in employment.  Such notice would specify the nature of the employee's handicapped condition and would be certified for accuracy by a licensed physician.  The statute could further clarify that unless the agency rejects the notice within a specific number of days because the condition does not constitute a handicap within the meaning of the statute, coverage would automatically be guaranteed in the event of a subsequent injury.

A principal advantage of the certification procedure is that the legislature would be able to scrutinize the kinds of handicapped conditions which the agency brings within the scope of the statute and would eliminate the subject of employer knowledge as a litigated issue.  In addition, a requirement of notice may induce employers to conduct a thorough medical examination on all job applicants.  The advantage to be gained by this procedure is that early recognition of a particular job applicants handicap should result in the placement of that individual in a position suited to any actual or potential limitations related to the existing physical impairment.

Appendix C.

REVIEW OF STATE SECOND INJURY FUNDS

STATUTORY PROVISIONS

Form Of Economic Relief

[Note - This review of state Second Injury Funds may in certain instances include states that have repealed their Funds for newly arising claims.  For purposes of clarification, I have identified with an asterisk [*] those states that have taken such action.]

The extent of economic relief available to qualifying employers from the Second Injury Fund is

subject to variation by state. Even where the economic relief takes the form of the payment or reimbursement of compensation benefits associated with a second injury, states differ as to which compensation benefits are subject to payment or reimbursement.  A few states recognize all compensation benefits including medical while others limit SIF liability to indemnity benefits.

Monopolistic state finds offer an alternative form of economic relief to insured employers whereby the charges for a certain portion of the benefits for subsequent injuries are removed when computing classification or risk charges.

(  The Nevada Subsequent Injury Fund credits the employer's account for the entire cost of

a qualifying claim where the subsequent injury results in substantially greater compensation than the combined effects of the preexisting impairment and the subsequent injury.  Appropriate adjustments are made to the employer's modification factor or special rating plan.

(  North Dakota charges only the amount of the award for the subsequent compensable injury to the employer.  Any excess compensation is charged to the Subsequent Injury Fund.

(  In the case of a self-insured employer, the Ohio Statutory Surplus Fund is responsible for the portion of increased benefits where an employee who has previously lost a hand, arm, foot, leg, or eye, sustains the loss of another member.  

(  In Washington, when previous disability combines with further injury causing permanent total disability, the experience record of the employer is charged with disability caused by the latter injury.

(  West Virginia provides that, in lieu of the full charge for pension reserve, the employers experience rating is increased by the amount which would have been paid for permanent partial disability had there been no pre-existing disabling condition.

In any instance, from the perspective of the injured worker, it must be remembered that claims subject to SIF relief will maintain the same level of benefits to which the injured would have been eligible had the second injury caused the entire disability.  SIF provisions are subject to the same benefit maximum limitations as set forth for all injuries under the Workers' Compensation Laws.

Notwithstanding recognition for the approaches adopted by the monopolistic fund states, two of the more prominent methods for determining the point at which the Second Injury Fund becomes liable for future payments include:

1.  The difference between the benefits payable for the second injury and the benefits payable for the combined injury; or

2.  Benefits payable in excess of a specified number of weeks of disability (generally 104 weeks).

Twenty-four states are recognized as utilizing the first method whereby the difference between the amount due from the second injury and any increased compensation resulting from the subsequent injury will be paid from the Fund.  The employer/insurer remains responsible for the benefits arising from the second injury, but any increased benefits resulting from that injury are payable from the Fund.  In certain of these states, the Fund is responsible only for indemnity benefits and the employer/insurer remains liable for any continuing medical.


Arizona





Missouri  (Indemnity only)


Arkansas  (Indemnity only)


Nebraska


California  (Indemnity only)


New Jersey  (Indemnity only)


Colorado*




New York


Delaware  (Indemnity only)


North Carolina  (Indemnity only)



Idaho





Oklahoma  (Indemnity only)


Illinois  (Indemnity only)


Pennsylvania  (Indemnity only)


Indiana  (Indemnity only)


South Dakota


Iowa  (Indemnity only)



Tennessee  (Indemnity only)


Maryland  (Indemnity only)


Texas  (Indemnity only)


Michigan  (Indemnity only)


Virginia


Mississippi  (Indemnity only)


Wisconsin  (Indemnity only)

Where the "increased benefit" approach is utilized, disputes frequently arise as to the extent of the employer's responsibility.  This action frequently culminates in litigation and unnecessary friction costs. The potential also exists for the Fund to be drawn into claims involving disability of short duration or minor impairment.  Recognizing the inefficiencies associated with the non-defined point in which the Funds responsibility could begin, and to preclude Funds from becoming involved in a multitude of relatively minor claims, the Council of State Governments Model Act included a provision whereby

“The employer or his insurance carrier shall in the first instance pay all awards of compensation provided by this act, but such employer or his insurance carrier should be reimbursed from the special fund for all compensation payments subsequent to those payable for the first 104 weeks of disability.”

Seven jurisdictions include within their statutory provisions laws which limit the Funds responsibility to benefit entitlement after 104 weeks where the disability has been increased by a second injury. These jurisdictions include:


Alaska




Hawaii


Connecticut*



Louisiana


District of Columbia


Massachusetts


Georgia




Montana

While the Fund is liable for disability benefits following 104 weeks in the above noted states, there are a number of additional caveats:

(  In Georgia and Louisiana, the Fund is liable for 50% of all medical expenses between $5,000 and $10,000, and all medical expenses paid in excess of $10,000.

(  Massachusetts's law stipulates that the employer is responsible for the first 104 weeks of compensation payments and then is reimbursed for 75% of the benefits payable thereafter if the claim involves disability; 50% of the benefits payable thereafter if the claim involves death benefits.

(  In Alaska and the District of Columbia, the Fund is liable for disability benefits following 104 weeks but the employer or insurer at the time of injury remains liable for all medical expenses.

New Hampshire originally enacted language incorporating the 104-week concept.  However, this was later amended to allow the employer to be reimbursed for one-half of all temporary or permanent partial or total benefits, after the first $10,000 of benefits, and all rehabilitation benefits on injuries occurring on or after January 1, 1991.

Both Michigan and Montana originally adopted a variation to the 104-week approach by limiting the employer's responsibility to 104 weeks where a certified "vocationally handicapped" person suffered a second injury.  No attempt is made to determine whether the disability is increased where the “handicapped” person has been certified.  Michigan later amended their law limiting the employer's liability to 52 weeks where the second injury is after July 30, 1985.

Other states have also adopted innovative means to determine the extent of Second Injury Fund recovery.  States with other approaches include:

(  Florida* - The Special Disability Trust Fund reimburses the employer for 50 percent of the compensation payable (after the first $10,000 of benefits) where the claim involves permanent total disability.  Where death results from the merger, the Fund is responsible (after the first $10,000 of benefits) for the last 75 percent of compensation allowable.

(  New York – The employer was originally responsible for the first 104 weeks of compensation and the Special Disability Fund was liable thereafter.  This threshold was increased to 260 weeks for death or disability on or after August 1, 1994.

(  Rhode Island* - The employer is reimbursed for all compensation payable (medical and indemnity) in excess of 26 weeks.

(  South Carolina - The employer is reimbursed for all benefits after 78 weeks, plus 50% of the medical payments over $3,000.00 during the first 78 weeks of disability.

A related issue of benefit administration is concerned with the continuation of benefit payments after the claim has been recognized as qualifying for Second Injury Fund relief.  Currently, eighteen states provide for the Second Injury Fund to reimburse employers for payments made. This approach is consistent with the Model Act provisions adopted by the Council of State Governments which provides in part "Such employer or insurance carrier shall be reimbursed from the special fund for all compensation payments subsequent to those payable . . . ”

States that provide for direct reimbursement to the employer or insurance carrier include:


Alaska

 


Michigan


Arizona




Montana


Delaware



New Mexico*


District of Columbia


New Hampshire


Florida*



New York


Georgia




Rhode Island*


Kentucky*



South Dakota


Louisiana



South Carolina


Massachusetts


 
Virginia 

In Iowa, Mississippi, Oklahoma and Wisconsin it is necessary for the injured worker to make a claim directly against the Second Injury Fund.  In the balance of states, it appears that the SIF has developed the administrative capabilities to pay that portion of the compensation due that is not the responsibility of the employer. In those instances, the employer or carrier concludes their portion of the claim and the complete file is transferred to the Fund for further handling.

*  *  *

To forestall the Second Injury Fund from being involved in a significant number of claims with minimal disability and the extent of increased disability, a number of jurisdictions have established that the continuing disability must exceed a pre-determined time period.  A number of jurisdictions have determined that the disability must exceed 2 years (104 weeks), while other states have devised either shorter or longer time periods for response.

While the establishment of any time-period is arbitrary, it appears appropriate to focus Second Injury Fund utilization on those cases of a more serious nature.  The economic protection available through the Fund is best utilized in those instances where it reimburses all compensation benefits payable after a pre-determined period of disability.  The claims continuing beyond this point are reflective not of minor injuries, but of potential lifetime liabilities that reflect both significant medical and indemnity exposure. Where the continuation of benefits is to be administered by the Second Injury Fund, it is questionable as to whether the Fund has adequate staff or resources by which to achieve the goals of rehabilitation and cost containment.  Claims of this serious nature require follow-up investigations and continual working with the injured worker to ensure that compensation benefits are being expended wisely.

The alternative approach - currently identified with 16 states - is to utilize the resources of the employer/carrier to continue providing benefits but to have that entity reimbursed for benefits expended on a periodic basis.  While some may purport that the employer/carrier may have no interest in cost containment when reimbursement of all expenses are payable from the Fund, an administrative review could be established to ensure that resources are directed toward proper claim management.  A separate means to maintain interest in the claim is to reimburse a significant portion of the continuing benefits but to maintain the active participation of the employer/insurer through a proportionate financial exposure.  Florida* and Massachusetts utilize this participatory approach.

Appendix D.

REVIEW OF STATE SECOND INJURY FUNDS

STATUTORY PROVISIONS

Second Injury Fund Financing

[Note - This review of state Second Injury Funds may in certain instances include states that have repealed their Funds for newly arising claims.  For purposes of clarification, I have identified with an asterisk [*] those states that have taken such action.]

Financing concerns itself with the development of dollars sufficient to cover the benefits payable and provide the necessary administrative services associated with coverage and the delivery of those benefits. Additionally, the subject of financing must consider the party (or parties) responsible for the infusion of moneys necessary to fund those benefits.

Before examining the various funding methodologies utilized by states to finance Second Injury Funds, it’s necessary to recognize that such Funds are generally financed on the basis of “pay-as-you-go” funding.  “Pay-as-you-go” funding implies that the moneys collected each year are sufficient only to pay benefits that are payable during that year.  No moneys are collected or set aside to pay future benefits beyond the current year.  This approach differs from normal insurance practices where the premiums collected for the policy period are intended to pay benefits on those claims occurring during the policy period and any continuing entitlement on those claims that are payable in the fixture.  This latter approach to funding is frequently referred to as an “actuarially sound" financing methodology.

To illustrate the impact of "pay-as-you-go” funding and the potential implications associated with "future unfunded liabilities" it is beneficial to review a number of actuarial studies conducted for select state:

(  A study completed in Connecticut* by the actuarial firm of Milliman & Robertson indicated that payments by the Fund, on currently accepted cases, could be expected to grow steadily from $90 million paid in FY 92-93 to an estimated $140 million in the years 2021 to 2024.  The study projected the total estimated payments for these claims amount to $2.5 billion (discounted) over the next fifty years.  This study was later revised to reflect a discounted value of $1.08 billion in 1998. 

(  An actuarial review of the unfunded liabilities of the Florida* Special Disability Trust Fund by Milliman & Robertson indicated an “undiscounted” value of $41.3 billion as of February 1998.  The “discounted” value was computed at $1.88 billion.  As of September of 1998, the “undiscounted” value was reduced to $3.62 billion and the “discounted” value reduced to $1.72 billion.

(  The Kentucky* Special Fund, per actuarial analysis conducted by Tillinghast, projected an outstanding liability of $1.86 billion as of June 30,1993.  These numbers are based on a projected pay-out for the year ending 7/1/94 of $128.3 million.

(  As part of the deliberations prior to repeal of the Utah* Employers Reinsurance Fund, the state retained Milliman & Robertson to analyze the outstanding liability.  Their study indicated that as of June 30, 1992, the estimated present value of future benefits under the Fund totaled $235.2 million while projected annual disbursements for 1992 represented $12.0 million.  The estimated present value assumed no new cases entering the system after 1992.

The demonstration of future unfunded liabilities is important to recognize for two reasons.  First, adjustment to the financing methodology reflects treatment of a symptom, not the problem.  Where the present program is characterized by increasing costs, reshaping where the dollars come from does not address the basic problem.  Reducing costs can only be accomplished through a reduction in utilization.

Second, in an environment dependent upon "pay-as-you-go” funding, even dramatic attempts to curb fund utilization will not result in immediate financial relief. Second Injury Funds will continue to require significant money infusion in order to finance the liabilities already in the system.  Over time, as the older liabilities expire, reduced financing may be realized, provided current utilization has been reduced.

There has never been one distinct method adopted by states for financing Second Injury Funds.  States have developed a variety of methods and a number of states utilize more than one income source for purposes of financing.  Many of the early laws secured financing for their Second Injury Funds through payments required in death cases where there were no surviving dependents.  Twelve jurisdictions continue to subscribe to the methodology permitting direct taxation or assessment against an insurance company or self-insured employer where an employee is killed on the job but leaves no dependents. These states and the amount of the tax include:


Alaska


 $10,000
Minnesota*

$2,500


Arkansas

      $500 
Mississippi

   $500


California

 $50,000
Rhode Island*

$1,500

Colorado*

 $15,000
South Dakota

   $500


District of Columbia
   $5,000
South Dakota

   $500


Iowa


 $15,000
Vermont

   $500

Other states have developed more complex funding arrangements.

(  In the absence of dependents (including non-dependent parents) the Hawaii law requires the employer to pay an amount equal to twenty-five percent of 312 times the effective maximum weekly benefit rate into the Special Compensation Fund.

(  Maine* requires a payment equal to one hundred times the average weekly wage in the state to finance the Employment Rehabilitation Fund.

(  Texas requires the payment to the Subsequent Injury Fund of the full death benefit, but not to exceed 364 weeks of benefits, where the compensable death occurs and no legal beneficiary survives.

(  In Wisconsin, in each death claim with no person dependent for support, the employer or

insurer is to pay into the state treasury the amount of the death benefit otherwise payable

in five equal annual installments. These moneys are to constitute the Work Injury Supplemental Benefit Fund which includes payment for pre-existing conditions.

The incidence of non-dependency death claims is fairly isolated and Second Injury Funds have had to look beyond that limited funding resources.  A few states require that even in death cases with dependents, a payment is to be made to the Second Injury Fund.  These states and the amount of the payment include:

Iowa


$4,000


Montana

$1,000

Mississippi

   $300


Wisconsin

$5,000

The Council of State Governments Model Act adopted a financing scheme which established a pro-rata sharing of the cost among all insurance carriers and self-insured employers based upon the prior years payments on Workers' Compensation claims.  Their proposal requires that:

"Each carrier shall under regulations prescribed by the Director make payments to the Fund in an amount equal to that proportion of 175 percent of the total disbursement made from the Fund during the preceding calendar year less the amount of the net assets in the Fund as of December 31 of the preceding calendar year, which the total income benefits paid by such carrier bore to the total income benefits paid by all carriers during the fiscal year which ended within the preceding calendar year.  An employer who has ceased to be a self-insurer shall continue to be liable for any assessments into the Fund on account of any income benefits paid by him during such fiscal year”

This above can be expressed in the formula:

Assessment = 175% (D-A) x IBC/IBT

         WHERE
D   =   total disbursements from The Fund during prior year 



A   =   net assets in the Fund the preceding December 31



IBC = income benefits paid by the insurer or employer during the prior year


IBT =  total income benefits paid in the state during the prior year

The Model language adopted by the Council of State Governments represents a method of establishing a pro-rata share of costs among all employers in the state.  This approach to financing was adopted in the states of Georgia, Michigan, New Hampshire, New York and South Carolina,

While not adopting the specific methodology recommended by the Council of State Governments, a significant number of states enacted laws that provide that their Second Injury Fund be financed through an assessment based upon compensation paid during a designated period - generally during the preceding calendar year.  In certain of the states, the assessment is made upon specific benefits (e.g. Permanent Partial Disability), while in most states it is applicable to all compensation paid.  The following states include an assessment based upon compensation benefits:


Alaska




Michigan


District of Columbia


Minnesota*


Idaho




Nebraska*


Illinois




New Hampshire


Indiana




Pennsylvania

Kansas*



South Carolina


Louisiana



South Dakota

Maryland





Certain states prescribe that the assessment is to be based upon premiums.  Where coverage is afforded through a self-insurance program, the assessment is based upon the Workers Compensation insurance premium that would have been charged had the self-insured been insured.  These states include:


Arizona



Kentucky*


Arkansas 


Massachusetts


Colorado*


Missouri


Connecticut*


New Jersey

Delaware


New York

Florida*


Rhode Island*

Georgia



Tennessee

Hawaii



Utah*

Iowa



Virginia

In addition to those methodologies already described, other states have adopted alternative methods to achieve the necessary financing:

(  Arkansas does not make a separate assessment for its SIF.  Funds are transferred to the SIF as needed from the 3% workers’ compensation premium tax.

(  Kentucky* assessment rates for policies on and after January 1, 1996 are 9.0% for all employers, and 24.0% additional for employers engaged in the severance or processing of coal.

(  North Carolina requires a $100 payment in cases involving loss of a minor member and

$500 in cases involving 50% or more loss of a major member (defined as back, foot, leg, hand, arm, eye, or hearing).

(  Oklahoma collects 10% of the compensation paid for permanent total or permanent partial disability (half comes from out of the employee's portion of the award).

(  Tennessee prescribes that the Second Injury Fund is to be financed through a maximum of one-half of the four percent premium tax.

(  Texas Subsequent Injury Fund receives an amount of 364 weeks of death benefits when insurer can not identify legal beneficiary or claim is filed late.

(  Wisconsin law requires - in addition to the payment assessed in the case of death with or without dependents - payment of $7,000 where an injury results in the loss of a hand, arm, leg, foot or eye.

California alone permits the use of general state revenues to finance their Second Injury Fund. Compensation benefits awarded for the subsequent injury are paid by the State Compensation Insurance Fund out of a $50,000 cash revolving fund from the State Treasury.  Out of any such appropriation, the State Fund may reimburse itself for the cost of service rendered in payment of compensation awards, which cost shall not exceed 5% of the amount of award paid.
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